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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

JANUARY 7-8, 1999

Opening Remarks of the Chair

Report on Actions Taken at the Judicial Conference Session

ACTION — Approval of Minutes

Report of the Administrative Office

A

B.

Adjournment of Congress

Administrative actions

Report of the Federal Judicial Center

Report of the Advisory Committee on Appellate Rules

Report of the Advisory Committee on Bankruptcy Rules

A

B.

C.

Overview of proposed amendments published for comment
Report on Bankruptcy Reform Legislation

Minutes and other informational items (Materials to be sent at a later date)

Report of the Advisory Committee on Civil Rules

A

B.

C.

D.

ACTION — Proposed abrogation of copyright rules and amendment of Rules 65
and 81

Overview of proposed amendments published for comment
Minutes and other informational items

Report on Mass Torts Working Group (Oral Report)

Report of the Advisory Committee on Criminal Rules

A

B.

ACTION — Proposed new Rule 32.2 for approval and transmission to the
Judicial Conference

Grand Jury Report (Materials to be sent at a later date)



Standing Committee Agenda
January 7-8, 1999

Page Two
C. Minutes and other informational items
9. Report of the Advisory Committee on Evidence Rules

10.

11.

12.

13.

14.

15.

16.

17.

A Overview of proposed amendments published for comment
B. Minutes and other informational materials

Request of Committee on Codes of Conduct to Consider Promulgating Rules Governing
Disclosure of Financial Interests

Status Report on Proposed Rules Governing Attorney Conduct

° “McDade” provision governing conduct of government attorneys
Executive Committee’s Request to Explore Shortening Rulemaking Process
Report of tl}e Style Subcommittee (Ofal Rei)ort)

Report of the Technology Subcommittee (Oral Report)

Local Rules Project

Bibliography

Next Committee Meetings: Boston, MA, June 14-15, 1999; and Location To-Be-
Determined on January 6-7, 2000 (tentative date)
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United States Circuit Judge
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125 South Grand Avenue
Pasadena, California 91105-1652

Honorable William R. Wilson, Jr.
United States District Judge
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United States District Judge

P.O. Box 566

Albuquerque, New Mexico 87103

Honorable Frank W. Bullock, Jr.

Chief Judge, United States District Court
Post Office Box 3223

Greensboro, North Carolina 27402

Honorable Morey L. Sear
Chief Judge, United States District Court
United States Courthouse

500 Camp Street, C-256

New Orleans, Louisiana. 70130

(Standing Committee)
Chair:
Honorable Anthony J. Scirica Area Code 215
United States Circuit Judge 597-2399

FAX-215-597-7373

Members:
Honorable Phyllis A. Kravitch Area Code 404
United States Circuit Judge 335-6300

FAX-404-335-6308
Area Code 626
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Area Code 501
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Area Code 505
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Area Code 336
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Area Code 504
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Chief Justice, Supreme Court of Delaware
Carvel State Office Building
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Professor Geoffrey C. Hazard, Jr.
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(Trustee Professor of Law
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Charles J. Cooper, Esquire
Cooper & Carvin, PLLC
2000 K Street, Suite 401
Washington, DC 20006

Deputy Attorney General (ex officio)

Honorable Eric H. Holder, Jr.

4111 U.S. Department of Justice
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Washington, D.C. 20530 \
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Deputy Attorney General

Area Code 302
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Reporter:

Professor Daniel R. Coquillette
Boston College Law School
885 Centre Street

Newton Centre, Massachusetts 02159

Consultants:

Joseph F. Spaniol, Jr., Esquire
5602 Ontario Circle
Bethesda, Maryland 20816-2461

Prof. Mary P. Squiers
Assistant Professor

Boston College Law School
885 Centre Street

Newton , Massachusetts 02159

Bryan A. Garner, Esquire
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Secretary:
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Secretary, Committee on Rules of
Practice and Procedure
Washington, D.C. 20544
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

SUBCOMMITTEES

Subcommittee on Style

Judge James A. Parker, Chair

Judge William R. Wilson, Jr.

Professor Geoffrey C. Hazard, Jr.

Bryan A. Garner, Esquire, Consultant
Joseph F. Spaniol, Jr., Esquire, Consultant

Subcommittee on Attorney Conduct
Professor Daniel R. Coquillette, Chair
Judge Samuel A. Alito, Jr. (Appellate)
Justice John Charles Thomas (Appellate)
Gerald K. Smith, Esquire (Bankruptcy)
R. Neal Batson, Esquire (Bankruptcy)
Judge Lee H. Rosenthal (Civil)
Myles V. Lynk, Esquire (Civil) -
Judge John M. Roll (Criminal) -

Darryl W. Jackson, Esquire (Criminal)
Judge Jerry E. Smith (Evidence)
Professor Daniel J. Capra (Evidence)

' December 11, 1998

" Doc. No. 3811

Subcommittee on Technology

Gene W. Lafitte, Esquire, Chair
Michael J. Meehan, Esquire (Appeliate)
Judge A. Jay Cristol (Bankruptcy)
Richard G. Heltzel, Clerk (Bankruptcy)
Judge John L. Carroll (Civil)

Judge D. Brooks Smith (Criminal)
Judge James T. Turner (Evidence)
Committee Reporters, Consultants




ADVISORY COMMITTEE ON BANKRUPTCY RULES

SUBCOMMITTEES

Subcommittee on Attorney Conduct,
Including Rule 2014 Disclosure
Requirements : :

Gerald K. Smith, Esquire, Chair

Judge Robert W. Gettleman-

Judge Donald E. Cordova.

Judge Robert J. Kressel .

Professor Kenneth N. Klee

Leonard M. Rosen, Esquire

R. Neal Batson, Esquire

Subcommittee on Contempt
Judge Robert J. Kressel, Chair
Judge Eduardo C. Robreno
Judge A. Thomas Small

J. Christopher Kohn, Esquire

Subcommittee on Forms
Judge Robert J. Kressel, Chair
R. Neal Batson, Esquire
Leonard M. Rosen, Esquire
Eric L. Frank, Esquire

Subcommittee on Government Noticing
" Judge A. Thomas Small, Chair

Judge A. Jay Cristol

J. Christopher Kohn, Esquire

Richard G. Heltzel, Bankruptcy Clerk

Subcommittee on Injunctions in Plans
Leonard M. Rosen, Esquire

Judge Norman C. Roettger, Jr.

Professor Kenneth N. Klee

Professor Mary Jo Wiggins

J. Christopher Kohn, Esquire

R. Neal Batson, Esquire

December 11, 1998
Doc. No. 3811

Subcommittee on Litigation
Professor Kenneth N. Klee, Chair
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R. Neal Batson, Esquire
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Professor Kate Stith
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Agenda F-18 (Summary)
Rules
September 1998

SUMMARY OF THE
REPORT OF THE JUDICIAL CONFERENCE
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

The Committee on Rules of Practice and Procedure recommends that the Judicial
Conference:

1. Approve the proposed amendments to Bankruptcy Rules 1017, 1019, 2002, 2003,
3020, 3021, 4001, 4004, 4007, 6004, 6006, 7001, 7004, 7062, 9006, and 9014
and transmit them to the Supreme Court for its consideration with the
recommendation that they be adopted by the Court and transmitted to Congress
inaccordance withthe law .. ... ... . L pp. 2-6.

2. Approve proposed action on eight rules-related items contained in the National ’
Bankruptcy Review Commission’s report, including proposed action on the
Commission’s Recommendation 1.3.1, which is set out in the report of the

- Committee on the Administration of the Bankruptcy System. .............. pp- 6-16

3. Approve the proposed amendments to Civil Rule 6(b) and Form 2 and transmit
them to the Supreme Court for its consideration with the recommendation that
they be adopted by the Court and transmitted to Congress in accordance with
the JaW. .« e e p- 18

4, Approve the proposed amendments to Criminal Rules 6, 11, 24, and 54 and
transmit them to the Supreme Court for its consideration with the recommen-
[ dation that they be adopted by the Court and transmitted to Congress in
accordance withthelaw. ... ... ... ... . .. . . pp.- 22-25
The remainder of the report is submitted for the record, and includes the following items
for the information of the Conference:

> Rules Governing Attorney Conduct . ... ... ... .. pp- 28-29
> Shortening the Rulemaking Process ............ ... iiniinnn.. p. 29
> Reporttothe Chief Justice . ... ... ... oo p- 29
> Status of Proposed Amendments ........... ... ... ... .. ... . ... p- 29

!

NOTICE
NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL
CONFERENCE UNLESS APPROVED BY THE JUDICIAL CONFERENCE ITSELF.
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Agenda F-18
Rules
September 1998

REPORT OF THE JUDICIAL CONFERENCE
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

TO THE CHIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES:

The Committee on Rules of Practice and Procedure met on June 18-19, 1998. The
Department of Justice was represented by Eric H. Holder, Deputy Atfomey General and Deborah
S. Smolover, Assistant to the Deputy Attorney General, who atteﬁded part of the meeting.

Representing the advisory rules committees Were: Judge Will L. Garwood, chair, and
Professor Patrick J. Schiltz, reporter, of the Advisory Committee on Appellaté Rules; Judge
Adrian G. Duplantier, chair, and Professor Alan N. Resnick, reporter, of the Advisory Committee
on Bankruptcy Rules; J ﬁdge Paul V. Niemeyer, chair, ahd Professor Edward H. éooper, reporter,

of the Advisory Committee on Civil Rules; Judge W. Eugene Davis, chair, and Professor David
A Schlueter; réporter, of the Advisory Committee on Criminal Rules; aﬁd Judge Fern M. Smith,
chair, and Professor Daniel J. Capra, reporter, of the Advisory Committee on Evidence Rules.
Participating iﬁ the meeting were Peter G. McCabe, the Committee’s Secretary; Professor
Daniel R. Coquillette, the Committee’s reporter; John K. ‘Rabiej, Chief, and Mark D. Shapiro,
Deputy Chief of the Administrative Office’s Rules Committee Support Ofﬁce\; Thomas E.

Willging and Marie Leary of the Federal Judicial Center; Professor Mary P. Squiers, Director of

NOTICE
NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL
CONFERENCE UNLESS APPROVED BY THE JUDICIAL CONFERENCE ITSELF.




the Local Rules Project; and Bryan A. Garner and Joseph F. Spaniol, consultants to the
Committee.
FEDERAL RULES OF APPELLATE PROCEDURE

The Advisory Committee on Appellate Rules presented no items for the Committee’s
action. A comprehensive revision of the appellate rules is now befo;e Congress and will take

effect on December 1, 1998, unless Congress acts otherwise. The advisory committee approved
proposed amendments to several rules, but stayed fuﬁher action on them until the bench and bar
have had an opportunity to become f@iﬁm with the restylized rules and unt\ilh a sufficient
number of proposed amendments are accumulated in the- future to be forwarded to the Committee
for its consideration.

The advisory committee did remove several items from its study agenda, including
proposals gox}cming use, electronic dissemination, citation, and precedential value of
unpublished opinions.‘ The corﬁmittee understands that other committees of the Judicial
Conference are examining practices governing unqulished opinions, but it was convinced that
no rule amendments on ghe items were adviséble at this time.

FEDERAL RULES OF BANKRUPTCY PROCEDURE

Rules Recommended for Approval and Transmission

The Advisory Committee on Bankruptcy Rules submitted proposed amendments to
Bankruptcy Rules 1017, 1019, 2002, 2003, 3020, 3021, 4001, 4004, 4007, 6004, 6006, 7001,
7004, 7062, 9006, and 9014 together with Committee Notes explaining their purpose and intént.

The proposed amendments to Rule 1017 (Dismissal or Conversion of Case; Suspension)
would specify the parties who are entitled to a notice of a United States trustee’s mbtion to

dismiss a voluntary chapter 7 or chapter 13 case based on the debtor’s failure to file a list of
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creditors, schedules, or statement of financial affairs. Instead of sending a notice of a hearing in
a chapter 7 case to all creditors, as presently required, the notice would be sent only to the debtor,
the trustee, and any other person or entity specified by the court.

The proposed amendments to Rule 1019 (Conversion of Chapter 11 Reorganization Case,
Chapter 12 Family Farmer’s Debt Adjustment Case, and Chapter 13 Individual’s Debt
Adjustment Case to Chapter 7 Liquidation Case) wouid: (1) clarify that a motion for an
extension of time to file a statement of intention regarding collateral must be filed or made orally
before the time specified in the rule expires; (2) provide that the holder of a postpetition,
preconversion administrative expense claim is required to file a request for payment under
§ 503(a) of the Code, rather than a proof of claim under Rule 3002; (3) provide that the court
may fix a time for filing preconversion administrative expense claims; and (4) conform the rule

to the 1994 amendments to § 502(b)(9) of the Code and to the 1996 amendments to Rule
3002(c)(1) regarding the 1804day period for filing a claim by a governmental unit.
Rule 2002(a)(4) (Notices to Creditors, Equity Security Holders, United States, and United
- States Trustee) would be amended to delete the requirement that notice of a hearing on dismissal
of a chapter 7 case based on the debtor’s failure to file required lists, schedules, or statements
must be sent to all creditors. The amendment conforms with the proposed amendment to Rule
1017, which requires that the notice be sent only to certain parties.

The proposed amendments to Rule 2003(d) (Meeting of Creditors or Equity Security
“Holders) would require the United States trustee to mail a copy of the report of a disputed
election for a chapter 7 trustee to any party in interest that has requested a copy of it. The
amendment gives a party in interest ten days from the filing of the report — rather than from the

date of the meeting of creditors — to file a motion to resolve the dispute.

Rules-Page 3




The proposed amendments ,to Rule 3020(e) (Deposit; Confirmation of Plan in a Chapter 9
Municipality or a Chapter 11 Reorganization Case) would automatically stay for ten days an
order confirming a chapter 9 or chapter 11 plan so that parties will have sufficient ﬁme to request
a stay pending appeal.

Rule 3021 (Distribution under Plan) would be amended to conform to the amendments to
Rule 3020 regarding the 10-day stay E)f an order confirming a plan in a chapter 9 or chapter 11
case.

A new subdivision (a)(3) would be added to Rule 4001 (Relief from Automatic Stay;
Prohibiting or Conditioning the Use, Sale, or Lease of Property; Use of Cash Collateral;
Obtaining Credit; Agreements) that would autqmatically stay for ten days, unless the court orders
otherwise, an order granting relief from the automatic stay so that parties will have sufficient
time to request a stay pending appeal.

The proposed amendments to Rule 4004(a) (Grant or Denial of Discharge) would clarify
that the deadline for filing a complaint objecting to djscharge under § 727(a) of the Code is 60
days after the first date set for the meeting of creditors, whether or not the meeting is actually
held on that date. Rule 4004(b) is amended to clarify that a motion for an extension of time for
filing a complaint objecting to a discharge must be filed before the time specified in the rule has
expired.

Rule 4007 (Determination of Dischargeability of a Debt) would be amended to clarify
that the deadline for filing a complaint to determine dischargeability of a debt under § 523(c) of
the Code is 60 days after the first date set for the meeting of creditors, whether or not the meeting
is actually held on that date. The rule is also amended to clarify that a motion for an extension of

time for filing a complaint must be filed before the time specified in the rule has expired.

Rules-Page 4
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Rule 6004(g) (Use, Sale, or Lease of Property) is added to automatically stay for ten days,
unless the court orders otherwise, an order authorizing the use, sale, or lease of property, .other
than cash collateral, so that parties will have sufficient time to request a stay pending appeal.

A new subdivision (d) would be added to Rule 6006 (Assumption, Rejection and
Assignment of Executory Contracts and Unexl;i;ed Leases) that would automatically stay for ten
days, unless the court orders otherwise, an ordef auﬂio%iziﬁét ﬁie trustee to\\a‘ssi’gn an executory
contract or unexpired lease under § 365(f) of the Code, so that a party will have sufficient time to

request a stay pending appeal.

The proposed amendments to Rule 7001 (Scope of Rules of Part VII) would recognize
that an adversary proceeding is not necessary to obtain injunctive relief when the relief is
provided for in a chapter 9, chapter 11, chapter 12, or chapter 13 plan.

The proposed amendments to Rule 7004(e) (Process; Service of Summons, Complaint)
would provide that the 10-day time limit for service of a summons does not apply if the summons
is served in a foreign country.

Thé proposed amendments to Rule 7062 (Stay of Proceedings to Enforce a Judgment)
would delete the references to the additional exceptions to Rule 62(a) of the Federal Rules of
Civil Procedure. The deletion of these exceptions, which are orders in a contested matter rather

than in an adversary proceeding, is consistent with amendments to Rule 9014 that render Rule
7062 inapplicable to a contested matter.

Rule 9006(c)(2) (Time) would be amended to conform to the abrogation of Rule
1017(b)(3).

Rule 9014 (Contested Matters) would be amended to delete the reference to Rule 7062

from the list of Part VII rules that automatically apply in a contested matter.

Rules-Page 5



The Committee concurred with the advisory committee’s recommendations. The
proposed amendments to the Federal Rules of Bankruptcy Procedure, as recommended by your
Committee, are in Appendix A together with an excerpt from the advisory committee report.

Recommendation: That the Judicial Conference approve the proposed

amendments to Bankruptcy Rules 1017, 1019, 2002, 2003, 3020, 3021, 4001,

4004, 4007, 6004, 6006, 7001, 7004, 7062, 9006, and 9014 and transmit them to

the Supreme Court for its consideration with the recommendation that they be
adopted by the Court and transmitted to Congress in accordance with the law.

National Bankruptcy Review Commission
The Bankruptcy Reform Act of 1994 contained a provision authorizing the creation of a
National Bankruptcy Review Commission to “investigate and study issues ahd problems” and
report to Congress, the Chief Justice, and the President its findings and conclusions “together
with its recommendations for ... legislative and administrative actions.” The Commission filed
its final réport, containing 172 recommendations, on October 20, 1997. As part of a judiciary-
wide effort, the advisory committee was requested to review and exercise primary committee
jurisdiction over eight specific items in the report that might affect the Bankruptcy Rules. The
rules-related Commission recommendations are set out below with the advisory committee’s
discussion and recommendations following. The Committee concurred with the advisory
committee’s recommendations, including the one on Commission Recommendation 1.3.1
relating to reaffirmation agreements and the treatment of secured debt. That recommendation is
set out in the report of the Committee on the Administration of the Bankruptcy System at Agenda
F-4.
Chapter 1:  Consumer Bankruptcy — System Administration
Recommendation 1.1.4: Rule 9011

The Commission endorses the amended Rule 9011 of the Federal Rules of Bankruptcy
Procedure, to become effective on December 1, 1997, which will make an attorney’s
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presentation to the court of any petition, pleading, written motion, or other paper a
certification that the attorney made a reasonable inquiry into the accuracy of that
information, and thus will help ensure that attorneys take responsibility for the
information that they and their clients provide.

Recommendation: That:the Judicial Conference expr;asé thanks for the_'
endorsement of the 1997 amendments to Rule 9011 and follow the procedures set
forth in the Rules Enabling Act, 28 U.S.C. §§ 2071 - 2077, for considering further
amendments and recommending them to the Supreme Court.
Rationale for Rules Committee Recommcndation
The Adviébry Committee on Bankruptcy Rules drafted and proposed the :imended rule
and recognizes that the current rule implicitly may inciude an obligation on the part of the
debtor’s attorney to make reasonable inquiry into the facts reported‘orhlxthe Schedﬁles, statements,
lists and amendments, eveﬂ though these documents are signed only by the debtor.
The J udiciai Conference fécommended the amended rnﬂe té the Supreme Court in
October 1996. |
The Advisory Committee on Baﬁkmptcy Rulgs atits October 1998 meeting will consider:
amending the fule further to éxpressly pm\'lide that the attorncy’s»obligation to make reasonable
inquiry extends to a debtér’s schedules, lists, statements, and amendments thereto. If the
advisory committee determines that any amendments should be proposed, the Rules Enabling
Act (28 U.S.C.v§ 2071 et seq.) specifies the procedures by which the amendments would become
effective.
Chapter 2:  Partnerships
Recommendation 2.3\.2 Consent of Fo;'mer Partners
The Bankruptcy Code and Rules should be amended to clarify that, notwithstanding
Recommendation 1 (defining “general partner’’), a former general partner of a partnership

is not, absent a specific court order to the contrary, required to consent to a voluntary
petition by a partnership, to be served with a petition or summons in an involuntary case

‘ Rules-Page 7




against a partngrship, or to perform the duties of disclosure or procedural duties imposed
on a general partner of a debtor partnership.

Recommendation: That the Judicial Conference urge Congress, if it enacts
legislation, to defer to the provisions of the Rules Enabling Act for any procedural
rules that may be required to implement changes in the Bankruptcy Code.

Rationale for Rules Committee Recommendation

The Advisory Committee on Bankruptcy Rules, as a policy matter, dées not anﬁcipate
legislation but only proposes rules to implement legislation that has been enacted. In accordance
with this policy, the Advisory Committee on Baﬁuptcy Ruics at its March 1998 meeting
adopted a “wait and see” position concerning this recommendation. |

At its March 1994 megting, the Judicial Conference restated to Congress the
Conference’s oppositioq to legislation that would émend the federal rules of procedure without
following the procedures prescribed in the Rules Enabling Act, 28 U.S.C. §§ 2071 - 2077.
JCUS-MAR 94, p.14.

Recommendation 2.3.2 clarifies that the expdndgd definition of “general partner” set out
in the preceding recommendation (Recommendation 2.3.1) is not intended to encumber the |
commencement of voluntary or involpntary banicfuptcy cases by or against a pargnership by
involving in the pleadings and service of process partners that have withdrawn from the
partnership. Likewise, this recomﬁlendation relieves former partners of disclosure duties, unless
the court orders otherwise.

This recommendation would require amending Rules IOQ4 and 1007(g) of the Federal
Rules of Bankruptcy Procedure, but only if Congress were to amend the Bankruptcy Code by

enacting the revised definition of “general partner” also recommended by the Commission.

Although Congress has the authority to enact procedural rules for the courts directly, the J udicial
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Conference traditionally has opposed such congressional initiatives and exhorted Congress to
defer to the provisions of the Rules Enabling Act.

Chapter 2 General Issues in Chapter 11
Recommendation 2.4.9 Employee Pa}ticipation in Bankruptcy Cases

Changes to Official Forms, the U.S. Trustee program guidelines and the Federal Rules of
Bankruptcy Procedure, are recommended to the Administrative Office of the U.S. Courts,
the Executive Office of the U.S. Trustee, and the Rules Committee, as appropriate, in order
to improve identification of employment-related obligations and facilitate the participation
by employee representatives in bankruptcy cases. The Official Forms for the bankruptcy
petition, list of largest creditors, and/or schedules of liabilities should solicit more specific
information regarding employee obligations. The U.S. Trustee program guidelines for the
formation of creditors’ committees should be amended to provide better guidance
regarding employee and benefit fund claims. The appointment of employee creditors’
committees should be encouraged in appropriate circumstances as a mechanism to resolve
claims and other matters affecting the employees in a Chapter 11 case.

Recommendation: That the Judicial Conference inform Congress that the

schedules that must be filed by a debtor (Official Form 6) already require

disclosure of employee-related obligations and that action on the Commission’s

recommendation is unnecessary.
Rationale for Rules Committee Recommendation

The Advisory Committee on Bankruptcy Rules at its March 1998 meeting considered
whether to refer this recommendation to its Subcommittee on Forms with instructions to draft
proposed amendments to the official forms. The advisory committee determined that disclosure

of employee-related obligations such as wages, beneﬁts, and pension fund obligations already is

required by the current schedules and, accordihgly, that no amendments are necessary.
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Chapter 2:  General Issues in Chapter 11

Recommendation 2.4.10 Enhancing the Efficacy of Examiners and Limiting the Grounds
. for Appointment of Examiners in Chapter 11 Cases

Congress should amend section 327 to provide for the retention of professionals by
examiners for cause under the same standards that govern the retention of other
professionals. ‘

The Advisory Committee on Bankruptcy Rules of the Judicial Conference should consider
a recommendation that Federal Rule of Bankruptcy Procedure 2004(a) be amended to
provide that “On motion of any party in interest or of an examiner appointed under section
1104 of title 11, the court may order the examination of any entity.”

Congress should eliminate section 1104(c)(2), which requires the court to order
appointment of an examiner upon the request of a party in interest if the debtor’s fixed,
liquidated; unsecured debts, other than debts fot.goods,sexvices, or taxes or owing to an
insider, exceed $5,000,000. 1 - :

Recommendation: That the Judicial Conference: (a) restate its support for
limiting the circumstances under which a trustee or trustee’s own firm can be
retained as a professional by the trustee but take no position on this
recommendation to permit examiners to retain professionals under the same
standards that govern the retention of other professionals, because such a change
in substantive bankruptcy law concerns a matter of public policy that is best
addressed by Congress; and (b) with respect to the recommendation to consider an
amendment to Rule 2004, note that the recommendation is addressed directly to
the Advisory Committee on Bankruptcy Rules, which has considered the matter
and determined, for the time being, simply to monitor any case law that develops
and, accordingly, urge Congress to defer to the provisions of the Rules Enabling
Act, 28 U.S.C. §§ 2071 - 2077.

Rationale for Rules Committee Recommendation

The Advisory Committee on Bankruptcy Rules at its March 1998 meeting considered this
recommendation and declined to consider at this time proposing an amendment to Rule 2004 to
include an examiner among those who may request an order authorizing an examination under
Rule 2004, in part because the almost unlimited scope of such examinations conflicts with the

limited duties of an examiner under section 1106(b) of the Bankruptcy Code. The advisory
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committee will monitor any case law that develops on the issue, so the advisory committee can
reconsider its position, if appropriate. |
The Judicial Conference has no prior position concerning the Commission"s prodposéls for

amending the Bankruptcy Code to provide for the retention of professmna]s by examiners and -
limit the grounds for appointment of examiners in cases under chapter 11. Atits March 1994
meeting, however, the Judicial Conference approved a recommendation of the Committee on the
Administration of the Bankhuptcy System that the circumstances under which a trustee, or
trustee’s firm, may also be retained as a professional by the trustee be restricted to fqur specific
circumstances and agreed to shek a legislative amendrhent at an appropriate time. JCUS-MAR
94, p.11. Atits March 1994 meeting, the Judicial Conference also restated to Congress the

Conference’s opposition to legislation that would amend the federal rules of procedure without

following the procedures prescribed in the Rules Enabling Act, 28 U.S.C. §§ 2071 - 2077.

Chapter 2:  Small Business Proposals
Recommendation 2.5.2 Flexible Rules for Displosure Statement and Plan

Give the bankruptcy courts authority, after notice and hearing, to waive the requirements

~ for, or simplify the content of, disclosure statements in small business cases where the

benefits to creditors of fulfillment of full compliance with Bankruptcy Code § 1125 are
outweighed by cost and Iack of meaningful beneﬁt to credltors which would exist if the full

requirements of § 1125 were imposed:

The Advisory Committee on Bankruptcy Rules of the Judicial Conference (“Rules
Commiittee™) shall be called upon to adopt, within a reasonable time after enactment,
uniform safe-harbor standard forms of disclosure statements and plans of reorganization
for small business debtors, after such experimentation on a local level as they deem
appropriate. These forms would not preclude parties from using documents drafted by
themselves or other forms, but would be propounded as one choice that plan proponents
could make, which if used and completed accurately in all material respects, would be
presumptlvely deemed upon filing to comply with all applicable requirements of
Bankruptcy Code §§ 1123 and 1125. The forms shall be designed to fulfill the most
practical balance between (i) on the one hand, the reasonable needs of the courts, the U.S.
Trustee, and creditors and other parties in interest for reasonably complete information to
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arrive at an informed decision and (ii) on the other hand, appropriate affordability, lack of
undue burden, economy and simplicity for debtors; and

Repeal those provisions of 11 US.C. § 105(d) which are inconsistent with the proposals
made herein, e.g., those setting deadlines for filing plans. . :

Amend the Bankruptcy Code to expressly provide for combining approval of the disclosure
statement with the hearing on confirmation of the plan. |

Recommendation: That the Judicial Conference express support for authorizing
the bankruptcy courts to exercise greater flexibility in managing small business
cases under chapter 11, but urge Congress, if it enacts legislation, to defer to the
provisions of the Rules Enabling Act, 28 U.S.C. §§ 2071 - 20717, for any
procedural rules or official forms that may be required to implement changes in
the Bankruptcy Code. :

Rationale for Rules Committee Recommendation

The Advisory Committee on Bankruptcy Rules, as a policy matter, does not anticipate
legislation but only proposes rules to implement legislation that has been enacted. In accordance
with this policy,‘the advisory committee at its March 1998 meeting adopted a “wait and see”
position concerning this recommendation.

The Committee on the Administration of the Bankruptcy System in June 1993 approved a
recommendation of its Subcommittee on Long Range Planning that Congress should consider
amending § i125 of the Banli(ruptcy Code to authorize the bankruptcy court to grant conditional
approval of a disclosure statement, in order to streamline the processing of small chapter 11
cases. Atits June 1995 meeting, the Bankruptcy Committee noted that the conditional approval

process had been enacted in the Bankruptcy Reform Act of 1994 for very small cases in which
the debtor had elected special treatment as a small business. In light éf the congressioﬂal action,

the Bankruptcy Committee determined that its earlier recommendation should be reworded as a

query for inclusion in a list of issues to be forwarded to the Commission for consideration.
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At ij:s March 1994 meeting, however, the Judicial Conference restated to Congress the
Conference’s opposition to legislation that would amend the federai rules of procedure without
follo‘wing the procedures preseribed in the Rules Enabling Act, 28 U.S.C. §§1 i(ﬁl - 2077.

The Bankruptcy Code in § 1125 ’speciﬁes ’that the proponent of a chapter 11 plan must
provide to creditors and equity holders, through a disclosure ‘stetemente;‘)prov‘ed bj the eourt, all
the information a typical investor would require to cast an informed vote on the plan. The
Commission’s view was that this prospectus-type disclosure statement, which is appropriate in
large corporate reorganizations, is more of a costly burden than an aid to reorganization in small
chapter 11 cases. The Bankruptcy Committee supports the Commission’s proposals to (1) allow

the bankruptcy court, after notice and a hearing, to waive the requirements for, or simplify the

content of, disclosure statements in small business cases, and (2) grant the court broad discretion

- to combine the disclosure and confirmation hearings in all small business cases.

This recommendation also would require amending ’ehe Federal Rules of Bankruptcy
Procedure and prescﬁbing a new official fofm, but oply if Congress first emends the Bankruptcy
Code to authorize the bankruptcy court, after notice and hearing, to waive the re(iuirement‘for, or
simplify the contents of, a disclesure étatement and to combine approval of a disclosure
statement with the hearing on confirmation of a plan. Although Congress has the authority to
enact procedural rules for the courts directly, the Judicial Conference traditionally has opposed
such congressional initiatives and exhorted Congress to defer to the provisions of the Rules
Enabling Act.

Chapter 2: Small Business Propesals
Recommendation 2.5.3 Reportiﬁg Requirements

To create uniform national reporting requirements to permit U.S. Trustees, as well as
creditors and the courts, better to monitor the activities of Chapter 11 debtors, the Rules

Rules-Page 13




Committee shall be called upon to adopt, with (sic) a reasonable time after enactment,
amended rules requiring small business debtors to comply with the obligations imposed
thereunder. The new rules will require debtors to file periodic financial and other reports,
such as monthly operating reports, designed to embody, upon the basis of accounting and
other reporting conventions to be. determined by the Rules Committee, the best practical
balance between (i) on the one hand, the reasonable needs of the court, the Us. Trustee,
and creditors for reasonably complete mformatmn and (ii) on the other hand, appropriate
affordability, lack of undue burden, economy and sxmphcxty for debtors. Speafically, the
Rules Committee, shall be cdlled upon to prescnbe umform reportmg asto:,

a.  thedebtor’s proﬁtablhty, i.e., approximately how much money the.
debtor has been earning or losmg during current and relevant recent
fiscal periods; ' " - S ol

b. what the reasonably approximate ranges of projected cash receipts
and case disbursements (including those required by law or contract
and those that are discretionary but excluding prepetmon debt not
lawfully payable after the entry of order for relief) for the debtor
appear likely to be over a reasonable period in the future;

c. how approximate actual cash receipts and disbursements compare
with results from prior reports;

d. whether the debtor is or is not (i) in compliance in all material
respects with postpetition requirements imposed by the Bankruptcy
Code and the Bankruptcy Rules and (ji) filing tax returns and paying
taxes and other administrative claims as required by applicable
nonbankruptcy law as will be required by the amended statute and
rules and, if not what the failures are, and how and when the debtor
intends to remedy such failures and what the estimated costs thereof
are; and i L

e such other matters applicable to small business debtors as may be
called for in the best interests of debtors and creditors and the public
interest in fair and efficient procedures under Chapter 11.

Recommendation: That the Judicial Conference take no position on the merits of
this recommendation, but urge Congress, if it enacts legislation on the subject of
small business cases under chapter 11 of the Bankruptcy Code, to defer to the
provisions of the Rules Enabling Act, 28 U.S.C. §§ 2071 - 2077, for any
procedural rules or official forms that may be required to implement changes in
the Bankruptcy Code.
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Rationale for Rules Committee Recommendation

Recommendation 2.5.3 is part of a series on the subject of small business bankruptcy
cases. Amendments to the Federal Rules of Bankruptcy Procedure would be triggered only if
legislation ‘is enacted as suggested by the Commission in other recommendations. Although a
majority of districts already require regular financial reporting similar to that recommended, the
Commission noted the lack of any express, national requirement in either the Bankruptcy Code
or the Federal Rules of Bankruptcy Procedure.

Current law assigns to the United States trustee program aﬁministered by the Department
of Justice the responsibility for supervising the administration of estates in bankruptcy cases. 28
U.S.C. § 586. Regional United States trustees perform this function in all but six federal judicial
districts; in the six districts of Alabama and North Carolina, bankruptcy administrators appointed
by the circuit councils supervise the administration of bankruptcy estates. Accordingly, it might
be more appropriate to assign to the Executive Office %or United States Trustees the development
of uniform reporting requirements for small businesg debtors in chapter 11.
Chapter 4: Taxation and the Bankruptcy Code

Recommendation 4.2.3

The Commission should submit te the Advisory Committee on Bankruptcy Rules of the
Judicial Conference (“Rules Committee’”) a recommendation that the Federal Rules of
Bankruptcy Procedure require that notices demanding the benefits of rapid examination

under 11 U.S.C. § 505(b) be sent to the office specifically designated by the applicable

taxing authority for such purpose, in any reasonable manner prescribed by such taxing
authority.

Recommendation: That the Judicial Conference express general support for the
principle of facilitating adequate and effective notice in bankruptcy cases to
governmental units and note that proposed amendments to the Federal Rules of
Bankruptcy Procedure that would provide better notice to all federal and state
governmental units have been published for comment.

Rules-Pﬁge 15




Rationale for Rules Committee Recommendation

The Advisory Committee on Bankruptcy Rules, at its March 1998, meeting approved
preliminary draft amendments to the bankruptcy rules that would require the clerk of the .
bankruptcy court to maintain a register of mailing addresses for federal and state governmental
units. The mailing address for any particular agency would be provided by the agency and use of
that address would be conclusively presumed to constitute effective notice on the agency. The
advisory committee has forwarded the proposed amendments to the Committee on Rules of
Practice and Procedure (“Standing Committee”) with a request that they be published for

comment. If ultimately prescribed by the Supreme Court and not blocked or altered by Congress,

amendments to the bankruptcy rules implementing this recommendation would become effective

December 1, 2000.

The advisory committee has been working for several years, independently of the work of
the Commission, on proposals to improve notice in bankruptcy cases to all governmental units.
Preliminary draft amendments to the bankruptcy ruk;s designed to accomplish that purpose have
been forwarded to the Standing Committee with a request that they be published for comment.
The proposed amendments will have a much broader effect than would have been accomplished
by addressing only this recommendation.

Rules Approved for Publication and Comment

The Advisory Committee on Bankruptcy Rules submitted proposed amendments to

Bankruptcy Rules 1006, 1007, 1014, 1017, 2001, 2002, 2004, 2007, 2014, 2016, 3001, 3006,
3007, 3012, 3013, 3015, 3019, 3020, 4001, 4003, 4004, 5003, 6004, 6006, 6007, 9006, 9013,

9014, 9017, 9021, and 9034, and to Official Bankruptcy Forms 1 and 7 with a recommendation

Rules-Page 16

) T

o

L

L

~

Ho



Fy
i

¥

1

e
13

1

7y

N T A B A

3 [

|

g
| 3

1 1

1

3

that they be published for-public comment. Many of these involve proposals to change motion
practice and litigation in bankruptcy court.

At the request of the advisory committee, the Federal Judicial Center conductéd an
extensive‘survey of bankruptcy judges, lawyers, trustees, clerks, and other participants in the
bankruptcy system to determine their satisfaction with the Federal Rules of Bankruptcy
Procedure. The survey results indicated general satisfaction with the rules, but identified motion
practice and litigation as areas of significant dissatisfaction. In particular, the lack of national .
uniformity and insufficient guidance regarding procedures governing the resolution of these
disputes were major criticisms expressed often in the survey.

The advisory committee devoted more than two years: (1) studying the rules relating to
motion practice and litigation in bankruptcy court; and (2) formulating proposed amendments
designed to improve procedures for obtaining court orders and resolving disputes. In general, the
proposed amendments would increase national uniformity and provide more detailed procedural
guidance when a party requests relief unrelated to pepding litigation; these amendments should
reduce substantially the number of local rules.

Several of the proposals amend rules that are now being considered for approval and
submission to the Judicial Conference. The rules committees often defer action on a particular
proposed amendment if changes to other parts of the same rule are also under consideration. But
the advisory committee recommended that the submission of the amendments to the Conference
not be delayed until action on the proposed amendments submitted for public comment was
completed, because the latter set of proposals represents an integrated single “litigation package”

that should stand alone. The advisory committee concluded that the two sets of proposed
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amendments should proceed on separate tracks. Your Committee agreed with the advisory
committee’s recommendations.
FEDERAL RULES OF CIVIL PROCEDURE

Rules Recommended for Approval and Transmission

The Advisory Committee on Civil Rules submitted proposed amendments to Rule 6(b)
and Form 2. The advisory committee poncluded that the proposed changes were “technical or
conforming,” under paragraph 6(b) of the “Procedures for the Conduct of Business by the
Judicial Conference’s Committees on Rules of Practice and Procedure” and recommended that
they be submitted directly to the Judicial Conference without being published for comment.

The proposed amendment to Rule 6(b) (Time) would delete the reference to Rule 74(a),
which was abrogated in 1997.

Form 2 (Allegation of Jurisdiction) would be amended to delete the reference to a specific
monetary amount in the allegation of rdiversity jurisdiction. The present form is outdated and
refers to “fifty thousand dollars.” Instead of subsﬁtuﬁng seventy-five thousand dollars, which is
the present adjusted amount, the proposed amendment references the underlying statute that sets
the minimum dollar value for diversity jurisdiction. Under the proposed changes, the form
would no longer need to be revised to account for future statutory changes in the jurisdictional
amount.

The Committee concurred with the advisory committee’s recommendations. The
proposed amendments to the Federal Rules of Civil Procedure and to Form 2 are in Appendix B
together with an excerpt from the advisory committee report.

Recommendation: That the Judicial Conference approve the proposed

amendments to Civil Rule 6(b) and Form 2 and transmit them to the Supreme

Court for its consideration with the recommendation that they be adopted by the
Court and transmitted to Congress in accordance with the law.
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Rules Approved for Publication and Comment

' The Advisory Committee on Civil Rules proposed amendments to Civil Rules 4, 5, 12,
14, 26, 30, 34, and 37 and to Supplemental Admiralty Rules B, C, and E with a recommendation
that they be published for comment. Most of the amendments involve proposals to amend the
discovery rules.

The advisory committee embarked on its study of discovery prompted by the same
concerns regarding cost and delay in litigation that underiay the enactment of the “Civil Justice
Reform Act.” To more fully understand the issues, the advisory committee attended a conference
on the bench and bar’s experiences with the Civil Justice Reform Act at the University of
Alabama, and it later sponsored a conference specifically on discovery issues at the Boston
College School of Law.

In addition to the practical experience related at the conferences, the advisory committee
requested RAND’s Institute on Civil Justice to refine and expand its CJRA findings on discovery
issues and asked the Federal Judicial Center to survey the bar on discovery. It also received input
from numerous national bar associations, including the American Bar Association (ABA), the
American College of Trial Lawyers, and the Association of Trial Lawyers of America. The
committee found that discovery is working effectively and efficiently in “routine” cases, which
represent a large majority of all cases. In cases where discovery was actively used, however, it
was frequently thought to be unnecessarily expensive and burdensome. Plaintiffs’ lawyers

seemed most concerned with the length, number, and cost of depositions, and defendants’
lawyers seemed most concerned by the number of documents required by document production

and the cost of selecting and producing them. In districts where mandatory disclosure is being
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practiced, it is generally liked, and» the users believe that it lessens the cost of ’litigation. But the;e
was an overwhelming and emphatic support for national uniformity of the disclosure rules.

The proposed rule ameﬁdments are not intended to reduce the breadth of discovery, nor
are they intended to undermine the policy of full and fair disclosure in litigation. When the
proposed amendments narrow the scope of attorney-managed discovery, the original scope of
discovery has been preserved under court supervision. Under the proposed changes, for example,
attpmey-managed discovery is no longer allowed for all matters related to the “subject-matter” of
the litigation, but rather, it must be related to the parties’ “claims or defenses.” Judges would
retain the discretion to permit discovery “of any information relevant to the subject matter
involved in the action.”

Some of the highlights of the proposed discovery rule amendments include:

® The initial disclosure requirement would be limited to information supporting the
disclosing party’s position. Moreover, specified “non-complex” categories of
cases (e.g., prisoner cases, student loap casés, etc.) that do not need disclosure
would be exempted, while complex cases could be exempted from disclosure by
the court on a party’s motion. National uniformity would be established.

® The scope of discovery defined by Rule 26(b)(1) would be retained, but divided to
distinguish between attorney-managed and court-managed discovery. Information
relating to the “subject-matter involved in the action” would Be subject to
discovery but only on court order for good cause.

® A deposition would be presumptively limited to “one day of seven hours.” The
time could be extended by stipulation of the parties and deponent or Hy court

order.
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® Rule 34(b) would be amended to make*explicit the power to allow a party to
pursue a discovery request that would otherwise violate the limits of Rule 26(b)(2)
if the requesting party pays part or all of the reasonable costs of responding.

L4 Discovery and disclosure materials must not be filed until they are used in the

proceeding or the court orders filing.

In addition to the discovery rules, the advisory committee proposed for publication
amendments to Rules 4 and 12 to provide for service on the United States and 60 days to answer
in an action brought against a federal officer or employee in an individual capacity and to Rules
B, C, and E of the Supplemental Rules for Certain Admiralty and Maritime Claims, with
conforming amendments to Civil Rule 14.

The Committee voted to circulate the proposed amendments together with proposed
amendments to Rules B, C, and E of the Supplemental Rules for Certain Admiralty and Maritime

Claims and conforming amendments to Civil Rule 14 to the bench and bar for comment.

Working Group on Mass Torts

The Chief Justice authorized the establishment of a Mass Torts Working Group that is to
study mass tort litigation and report early next year. The report will include three parts. The first
will describe mass-tort litigation and identify any problems that deserve legislative and
rulemaking attention. The second will identify the legislative and rulemaking approaches that
might be taken to reduce these problems. And the third will recommend a protocol for
proceeding forward. The Working Group has held two conferences with small groups of highly
experienced judges, lawyers, and academics. A third and final conference is scheduled for this

fall.
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FEDERAL RULES OF CRIMINAL PROCEDURE

Rules Recommended for Approval and Transmission

The Advisory Committee on Criminal Rules submitted proposed amendments to
Criminal Rules 6, 7, 11, 24, 31, 32, 38, 54, and a new 32.2 together with Committee Notes
explaining their purpose and intent. All except proposed new Rule 32.2, and the conforming
amendments to Rules 7, 31, 32, and 38 are recommended for approval and transmission to the
Supreme Court. The proposed amendments had been circulated to the bench and bar for
comment in August 1997. A public hearing was held in Washington, D.C.

Rule 6 (Grand Jury Procedures)

Rule 6 (The Grand Jury) would be amended in subdivision (d) to allow the presence of an
interpreter who is necessary to assist-a juror who is hearing or speech impaired in taking part in
the grand jury deliberations and voting. The scope of the proposal published for public
comment was broader and would have authorized other types of interpreters, including language
interpreters. On further consideration, the amendmem was limited to pérmit only interpreters
who assist hearing or speech impaired jurors.

The proposed change to subdivision (f) of Rule 6 would permit the grand jury foreperson
or deputy foreperson to return an indictment in open court without requiring the presence of the
entire grand jury as mandated under present procedures. The amendment would be particularly
helpful when the grand jury meets in places other than in the courthouse and needs to be
transported to discharge a ministerial function. A court might still require the presence of all the

jurors if it had inquiries, for example, about the indictment.
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Rule 11 (Change of Plea — Waiver of Appeal)

The proposed amendment of Rule 11 (Pleas) would require the court to determine
whether the defendant understands any provision in a plea agreement that waives the right to
appeal or to collaterally attack the sentence. The advisory committee initially considered the
proposed amendment at the request of the Committee on Criminal Law, which observed that |
prosecutors around the country were increasingly incorporating waivers of appeal rights in plea
agreements. Although several courts of appeals have upheld these waivers against constitutional
or other challenges, the rules provide no guidance to the sentencing judges on accepting them.

The proposed amendment ensures that a complete record exists regarding the waiver
provision, and that the defendant voluntarily and knowingly agreed to 1t The advisory
committee heard testimony from witnesses at the public hearings objecting to the proposed
amendments, becaus"e; the committee’s action might signal tacit “official” approval of these
waiver provisions. In recognition of the growing practice of using these waiver provisions and
the string of appellate decisions uniformly upholdfng them, the advisory committee believed that
the amendment would be helpful to a sentencing judge who decides to accept such a plea
agreement. The Note to the amendment, however, explicitly states tpat the “Committee takes no
position on the underlying validity of such waivers.”

The amendment also conforms Rule 11 to current practices under sentencing guidelines
and makes it clear that a plea agreement may\ include an agreement as to a sentencing range,
sentencing guideline, sentencing factor, or policy statement. It also distinguishes plea
agreements made under Rule 11(e)(1)(B), which are not binding on the court, and agreements

under Rule 11(e)(1)(C), which are binding.
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Rule 24 (Alternate Jurors Not D\ischarged)

Rule 24 (Alternate Jurors) would be amended to permit a court to retain alteméte jurors
during deliberations if any regular juror becomes incapacitated. The alternate jurors would
remain insulated from the other jurors until required to replace a regular juror. The option would
be particularly helpful in an extended trial when two or more original jurors could not participate
in the deliberations and a new trial would otherwise be required. If an alternate juror replaces a
juror after deliberations have begun, the jurors must be instructed that they mu_st begin their
deliberations anew.

Rule 30 (Jury Instructions)

The proposed ameéndments to Rule 30 (Instructions), which would have permitted a court
to require or permit the parties to file any requests for jury instructions before trial, were
withdrawn. The advisory committee deferred consideration to coordinate further action on the
proposed amendments with the Advisory Committee on Civil Rules, which is considering similar
amendments to Civil Rule 51.

Rule 54 Technical Amendment

A technical amendment is proposed to Rule 54 removing the reference to the court in the
Canal Zone, which no longer exists.

Rule 32.2 (Forfeiture Procedures)

The Committee voted not to approve Lnew Rule 32.2. The proposed new Rule 32.2
(Forfeiture Procedures) would have set up a bifurcated post-guilt adjudication forfeiture
procedure, consolidating several procedural rules governing the forfeiture of assets in a criminal
case, including existing Rules 7(c)(2), 31(¢), 32(d)(2), and 38(e). Under the proposal, a judge as

part of the sentencing proceeding would enter an order forfeiting a defendant’s ownership or
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other interest in property that was subject to forfeiture. The defendant would no longer be entitled
to a jury determination regarding the forfeiture.

In Libretti v. United States, 116 S. Ct. 356 (1995), the Supreme Court held that criminal
forfeiture constitutes an aspect of the sentence imposed in a criminal case, and that the defendant
has no constitutional right to have a jury decide any part of the forfeiture. Nonetheless, several
committee members observed that Libretti may not reach all aspects of a defendant’s right to a
jury in a forfeiture proceeding, leaving some of the issues open to debate on policy grounds. In
particular, they were uncertain that the elimination of a defendant’s right to have a jury determine
the nexus between a defendant’s ownership or other pfoperty interests in property subject to
forfeiture and the statutory requirements for forfeiture was conclusively resolved in Libretti.

Several members expressed the view that although Libretti may not recognize a Sixth
Amendment entitlement to a jury trial in these cases, a defendant should be provided a jury trial
as a matter of policy. Other members voiced concerns regarding specific features of the
proposed forfeiture procedures. In light of the Com;nittee’s‘ vote not to approve the new rule,
the chair of the advisory committee withdrew the proposed amendments to Rules 7, 31, 32, and
38, which were all grounded in the rejected new Rule 32.2.

The Committee concurred with the advisory committee’s recommendations regarding
proposed amendments to Rules 6, 11, 24, and 54. The proposed amendments, as recommended
by your Committee, are in Appendix C together with an excerpt from the advisory committee
report.

Recommendation: That the Judicial Conference approve the proposed
amendments to Criminal Rules 6, 11, 24, and 54 and transmit them to the

Supreme Court for its consideration with the recommendation that they be
adopted by the Court and transmitted to Congress in accordance with the law.
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Informational Items

The advisory committee is working with the Standing Rules Committee Style
Subcommittee to comprehensively revise the Federal Rules of Criminal Procedure. As a general
policy matter, the advisory committee decided that unless the adoption of a particular amendment
was urgent it should be deferred pending completion of the style project.

The advisory committee considered and approved proposed amendments to Criminal
Rule 5(c) consistent with instructions of the Judicial Conference and proposed amendments to 18
U.S.C. § 3060, which were approved in concept by the Magistrate Judges Committee. The
advisory committee also evaluated the need for the amendment to Rule 5(c) and concluded that it
A was not urgent. After notifying the Magistrate Judges Committee, which had no objection, the
- advisory committee voted to defer submission of the proposed Rule 5(c) amendment until the
completion of the style project.
FEDERAL RULES OF EVIDENCE

Rules Approved for Publication and Comment

The Advisory Committee on Evidence Rules proposed amendments to Evidence Rules
701, 702, and 703 and recommended that they be published for public comment.

Under the proposed amendments to Rule 701 (Opinion Testimony by Lay Witnesses), a
witness’ testimony must be scrutinized under the Evidence Rules regulating expert opinion to the
extent that the witness is providing scientific, technical, or other specialized information to the
trier of fact. The proposed amendment is intended to eliminate the risk that the reliability factors
contained in Rule 702 will be evaded through the simple expedient of proffering an expert as a
lay witness. Any part of a witness’ testimony that is based on scientific, technical, or other

specialized kﬁowledge would be governed explicitly‘ by the standards of Rule 702 and the
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corresponding disclosure requirements of the Civil and Criminal Rules. The 'rc;presentatives of
the Department of Justice were particularly concerned with the disclosure requirements regarding
law enforcement officers who were called to testify as lay witnesses, but whose testimony might
also include expert testimony. The advisory committee carefully considered the department’s
concerns, but decided that the need to ensure the reliability of this type of testimony outweighed
any disadvantages in disclosing a potential expert prior to trial.

Rule 702 (Testimony by Experts) would be amend;:d in response to the Supreme Court’s
decision in Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993). District courts
and courts of appeals have reached different conclusions regarding Daubert’s meaning and
application in particular cases. The proposed amendments would affirm the trial court’s r\ole as
gatekeeper and provide some general standards that the trial court must use to assess the
reliability and helpfulness of proffered expert testimony. In particular, the amendments require a
showing of reliable methodology and sufficient basis, and that the expe:rt’s methodology must be
applied properly to the facts of the case. The amendrpent provides that expert testimony of all
types — not only the scientific testimony specifically addressed in Daubert — presents questions

of admissibility for the trial court in deciding whether the evidence is reliable and helpful.

The proposed amendments to Rule 703 (Bases of Opinion Testimony by Experts) would
emphasize that when an expert reasonably relies on inadmissible information to form an opinion
or inference, it is the opinion or inference — and not the information — that is admitted as
evidence. The underlying inadmissible information may be disclosed to the jury only if the trial
court finds that the probative value of the information substantially outweighs its prejudicial
effect. Under these circumstances, a limiting instruction must be given on request, which

informs the jury that the underlying information can not be used for substantive purposes.

Rules-Page 27




The Committee voted to circulate the proposed amendments for comment, along with
proposed amendments to Rules 103, 404, 803(6), and 902 — which had been approved for
publication at the Committee’s January 1998 meeting.

Informational Items

" Several bills were introduced in Congress that create evidentiary privileges, e.g., parent-
child and taxpayer-preparer. The Judicial Conference has a longstanding policy opposing
legislation that amends a federal rule of procedure or evidence outside the Rules Enabling Act
rulemaking process. In accordance with that policy, the rules committees have opposed bills that
directly create new privileges in the rules. '

Some of the bills, however, create new privileges by statute. Ideally, all privileges should
be contained in one place, preferably the Federal Rules of Evidence. But there is a general
reluctance to authorize a specific privilege in the rules, because Rule 501 envisions a common-
law developmént of privileges — the rules do not include any specific privilege. Moreover,
Congress rejected a comprehensive treatment of priv?lcges in the Evidence Rules in 1976,
amending the Rules Enabling Act to require an Act of Congress to modify or create an
evidentiary privilege. Most importantly, Rule 501 itself recognizes that privileges can be
established by Congress directly by statute and not necessarily through the rulemaking process.
As a result, the advisory committee has abstained from taking a position on legislation that
codifies a privilege by statute.
- RULES GOVERNiNG ATTORNEY CONDUCT

An ad hoc subcommittee consisting of merﬂbers from each advisory committee was

established to study proposed options involving rules governing attorney conduct. The

Committee was advised of the current status of meetings between the Department of Justice and
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the Conference of Chief Justices on contacting represented parties. In addition, the C‘ommittee
was advised of the status of the A}_BA’S Ethics 2000 project, which is undertaking a
comprehenéive revision of the ABA Model Rules. |

SHORTENING THE RULEMAKING PROCESS

At the request of the Executive Committee, the advisory rules committees considered
ways to shorten the rulemaking process. The\dujration of the rulemaking process is long (about
three years) primarily because six institutioﬁal jbodies ﬁe asked to separately review and approve
proposed rule amendments, including the advisory rulés committees, public, Standing Rules
Committee, Judicial Conference, Supreme Court, and Congress.

The Committee considered various options that shortened the process by: (1) limiting or
eliminating the current role of bodies responsible for reviewing and abproving rule amendments,
(2) reducing the time allocated fm; review, (3) increasing the frequency of publications, or (4)
altering the effective date of rule changes. Each alternative raised spn'ous policy issues. No
consensus was readily reached, and the matter was d§ferred for further study.

REPORT TO THE CHIEF JUSTICE

In accordance with the standing request of the Chief Justice, a summary of issues
concerning select new amendments and proposed amendments generating controversy is set forth
in Appendix D.

STATUS OF PROPOSED AMENDMENTS
A chart prepared by the Administrative Office (reduced print) is attached as Appendix E,

which shows the status of the proposed amendments to the rules.
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APPENDICES

Appendix A —
Appendix B —
Appendix C —
Appendix D —

Appendix E —

" Respectfully submitted,

WM

~ Alicemarie H. Stotler

Chair
Frank W. Bullock, Jr. James A. Parker
Geoffrey C. Hazard, Jr. Morey L. Sear
Eric H. Holder, Jr. Sol Schreiber
Phyllis A. Kravitch A. Wallace Tashima
Gene W. Lafitte E. Norman Veasey
Patrick F. McCartan William R. Wilson, Jr.

Proposed Amendments to the Federal Rules of Bankruptcy Procedure
Proposed Amendments to the Federal Rules of Civil Procedure
Proposed Amendments to the Federal Rules of Criminal Procedure
Report to the Chief Justice on Proposed Rules Amendments Generating
Controversy

Chart Summarizing Status of Rules Amendmcnts
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granting a continuance of a preliminary examination in the absence of consent by the
defendant.

Although the Magistrate Judges Committee had recommended that the Conference
seek an amendment to the statute, it was suggested during Conference deliberations that the
better course would be to follow the rulemaking process and amend Rule 5(c). Judge Stotler
emphasized that this procedural matter had demonstrated the need for close coordination with
other committees of the Judicial Conférence on legislative proposals.

Judge Stotler reported that she had written a letter to Mr. Mecham, Director of the
Administrative Office, expressing concern over a growing tendency in the Congress to pursue
legislation that would amend the federal rules directly or otherwise circumvent the Rules
Enabling Act. She noted, for example, that several provisions in the pending, comprehensive
bankruptcy legislation — especially sections dealing with bankruptcy forms — reflected
unfamiliarity with the rulemaking process established by the Act.

Judge Stotler said that she had acknowledged to Mr. Mecham the success of the
Administrative Office’s legislative efforts to protect the rulemaking process and deflect
harmful statutory proposals. She had also urged greater interchange and dialog between the
Legislative Affairs Office of the Administrative Office and the advisory committees, as-well
as additional dialog with both members and staff of the Congress.

Judge Stotler noted that Judge Niemeyer would represent the rules committees at the
June 29, 1998 meeting of the long range planning committee liaisons of the Judicial
Conference. She emphasized that defending the Rules Enabling Act process was a priority
goal of the committee’s long range planning process. Other long range planning priorities of
the committee included restyling the federal rules and addressing the impact of technology on
the rules. '

Judge Sear reported that he had appeared at Judge Stotler’s request on behalf of the
committee before the ad hoc committee of the Judicial Conference studying: (1) the
respective mission and authority of the Federal Judicial Center vis a vis the Administrative
Office in education and training; and (2) the advisability of creating a.special mechanism to
resolve disputes between the two organizations. He stated that the ad hoc committee had
emphasized that the Judicial Conference is the policy-making body for the judiciary, and that
the Federal Judicial Center is the judiciary’s primary educational body, but that the Adminis-
trative Office needs to maintain its own educational programs. He added that an interagency
coordinating committee of senior managers of the two agencies had been formed to resolve
disputes, but it was not expected that there would be a need for the committee to meet.
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APPROVAL OF THE MINUTES OF THE LAST MEETING

The committee voted without objection to approve the minutes of the last
meeting, held on January 8-9, 1998. ‘

REPORT OF THE ADMINISTRATIVE OFFICE
Legislative Report

Mr. Rabiej reported that 28 bills and three joint resolutions were pending in the
Congress that would affect the rules process. Summaries of each of the provisions, he noted,
were set forth in the agenda report of the Administrative Office. (Agenda Item 3A) He added
that 11 letters had been sent to the Congress on these legislative provisions expressing the
views and concerns of the rules commlttees and in some cases those of the Judicial
Conference.

Mr. Rabiej stated that Judge Davis, chair of the Advisory Committee on Criminal
Rules, had testified before the House Judiciary Subcommittee on Crime on proposed
legislation that would amend FED. R. CRIM. P. 46 to authorize forfeiture of a bail bond only if
the defendant fails to appear as ordered by the court. »

He reported that the House had passed H.R. 1252. Section 3 of that legislation, now
pending in a separate bill in the Senate, would authorize an interlocutory appeal of a decision
to grant or deny certification of a class action. He pointed out that Judge Niemeyer had
written to Senators Hatch and Leahy urging that they oppose section 3 on the grounds that: (1)
it would achieve substantially the same results as new Rule 23(f) approved by the Supreme
Court and due to take effect on December 1, 1998; and (2) it suffered from drafting problems
that would introduce confusion and generate satellite litigation. He expressed confidence that
if the legislation proceeded further, section 3 would either be eliminated or converted to a
provision accelerating the effective date of new Rule 23(f).

Mr. Rabiej noted that S. 1352, introduced by Senator Grassley, would undo the 1993
amendments to FED. R. C1v. P. 30(b) and take away from parties the flexibility to use the most
economical method of reporting depositions.

He pointed out that Judge Niemeyer had informed Representative Coble, chair of the
House Judiciary Subcommittee on Courts and Intellectual Property, that the Advisory
Committee on Civil Rules was planning to publish a proposed abrogation of the copyright
rules for comment. At Mr. Coble’s request, though, the committee had decided to defer the
matter for another year.
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Mr. Rabiej reported that the committee had notified Senator Kohl that the advisory
committee had completed its discussion of protective orders and had decided to oppose his
legislation that would require a judge to make particularized findings of fact before issuing a
protective order under FED. R. CIv. P. 26(c). Mr. Rabiej also reported that the Administrative
Office was continuing to monitor a bill that would federalize most class actions.

Administrative Actions

Mr. Rabiej reported that the Administrative Office was ready to place proposed
amendments to the federal rules on the Internet for public comment. Some members
suggested that the bar should be informed through notices in legal journals and newspapers
about the opportunity to send comments electronically regarding the amendments on the
Administrative Office’s home page.

REPORT OF THE FEDERAL JUDICIAL CENTER

Ms. Leary presented an update on the Federal Judicial Center’s recent publications,
educational programs, and research projects. (Agenda Item 4) She noted that the Center had
conducted nearly 1,500 educational programs in 1997 that had reached 41,000 participants.
The number of people reached, she said, will increase as a result of the new programs being
developed for the Federal Judiciary Television Network.

She mentioned that the Center had more than 40 research programs pending and
referred specifically to two of them: (1) a study of mass torts, focusing on policy and case
management issues in the settlement of mass torts; and (2) a study on the use of expert
testimony, specialized decision makers, and case management innovations in the National
Vaccine Injury Compensation Program.

REPORT OF THE ADVISORY COMMITTEE ON APPELLATE RULES

Judge Garwood presented the report of the advisory committee, as set forth in his
memorandum and attachments of May 12, 1998. (Agenda Item 5),

Judge Garwood stated that the advisory committee had approved several proposed
amendments at its April 1998 meeting. But the committee had decided not to seek authority
to publish the proposals for comment. Rather, it would hold them for publication in 1999 or
2000.
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Judge Garwood said that a great deal of praise was due to Judge Logan for his
prodigious and very successful efforts in achieving a complete restyling of the appellate rules.-
He noted that the restyled rules had recently been approved by the Supreme Court and would
take effect on December 1, 1998 e .

Professor Schiltz reported that the advisory committee was considering a number of
other potential changes in the appellate rules, but it wanted the bar to become familiar with the
new, restyled appellate rules before requesting authority to publish any further proposed
amendments. He added that several of the most recent changes approved by the advisory
committee were intended to .address complaints by the bar about the proliferation of local
court rules. The advisory committee had decided to approve certain national provisions in .
order to promote national uniformity. .’ ‘

He pointed out that the advisory committee was very supportive of the concept of
establishing a uniform effective date for all local rules. He added that it had approved a
proposed amendment to FED. R. App. P. 47(a)(1) that would establish an effective date of
December 1 for all revisions to local court rules. The amendment would allow a court to
establish a different effective date for a specific rule only if there were an “immediate need”
for the rule. It would also provide that a local rule may not take effect until it is received in
the Administrative Office. He noted, however, that the Administrative Office wanted an
opportunity to study the likely administrative and logistical consequences flowing from the
proposal. N :

Professor Schiltz reported that the advisory committee had announced at the last
Standing Committee meeting that its priority long-term project was to consider promulgating
uniform national rules on unpublished opinions in the courts of appeals. But, he said, that
after careful consideration, the matter was removed from the committee’s agenda.

Professor Schiltz also reported that the advisory committee at its last meeting had
discussed the desirability of: (1) shortening the length of the Rules Enabling Act process; and
(2) permitting public comments on proposed rules amendments to be submitted to the
Administrative Office electronically through the Internet. He said that the consensus of the
Advisory Committee on Appellate Rules was that the Rules Enabling Act process is too long,

but it did not have specific recommendations to shorten it. With regard to Internet comments, .

the advisory committee favored the proposal.

He said that the advisory committee had also addressed whether there was a need for
national rules governing attorney conduct. He noted that a national standard of conduct was
set forth in FED. R. APP. P. 46, that the rule had worked well, and that the advisory committee
was not aware of serious problems with attorney conduct in the courts of appeals. He added
that the advisory committee would be pleased to appoint members to serve on an ad hoc
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committee to consider attorney conduct, but the committee had no special expertise in this
area. He also pointed out that some members of the advisory committee had expressed
reservations regarding the proposed draft national rules on attorney conduct. He noted that
they were broad in scope, and some of them went beyond conduct related to federal court
proceedings. They governed, for example, conduct in a law office, such as confidentiality of
client matters. Members of the advisory committee had also expressed concern as to possible
limits on the authority of the rules committee to promulgate rules in this area.

Judge Stotler asked Judge Garwood and Professor Schiltz to share these comments and

" any other reservations of the advisory committee with the reporters of the other rules

committees.

Professor Coquillette noted for the record that he personally did not advocate adoption
of the 10 illustrative federal attorney conduct rules. He noted that he had been asked as
reporter to prepare them only as a model of what national rules might encompass. He said
that any set of national rules that the Standing Committee might adopt could be narrower than
the 10 draft rules. He added that there was substantial support for a single national rule or a
very small number of national rules. ' :

REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES

Judge Duplantier presented the report of the advisory committee, as set forth in his
memorandum and attachments of May 11, 1998. (Agenda Item 6)

Rules Amendments for Judicial Conference Approval

Judge Duplantier reported that the advisory committee was recommending that the
Judicial Conference approve proposed amendments to 16 rules. The proposals had been
published in August 1997. The advisory committee had considered the comments at its
March 1998 meeting and was now seeking final approval of the amendments.

Professor Resnick stated that seven of the 16 amendments dealt with the issue of an
automatic 10-day stay of certain bankruptey court orders which, if not stayed, could
effectively moot any appeal by the losing party. Three of the amendments dealt with
narrowing certain notice requirements. Several of the remaining amendments, he said,
involved technical matters. ‘ :
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10-Day Stay Provision
- FED. R. BANKR. P. 7062 and 9014

~ Professor Resnick explained that FED. R. BANKR. P. 7062, which applies to all
adversary proceedings, incorporates FED. R. C1v. P. 62 by reference and imposes a 10-day stay
on the enforcement of all judgments. The advisory committee would not change this
provision.

Bankruptcy Rule 9014 governs contested matters, which are initiated by motion. It
specifies that Rule 7062 (and Civil Rule 62) apply to contested matters, unless the court
directs otherwise. But Rule 7062 — the adversary proceeding rule — sets forth a laundry list
of specific categories of matters, added piece by piece over the years, that are excepted from
the 10-day stay provision, all of them contested matters.

Professor Resnick said that the current structure and interaction of these rules was
awkward, and it had caused problems in application. As a result, the advisory committee had
appointed an ad hoc subcommittee to take a fresh look at the operation and effect of the 10-
day stay on all types of contested matters.

After considerable study, the subcommittee and the full advisory committee concluded
that it was appropriate to restructure the rules and separate the procedures for adversary
proceedings from those for contested matters. First, it had decided to eliminate from Rule
9014 the reference to FED. R. BANKR. P. 7062 (and Civil Rule 62). Second, it would remove
the list of excepted contested matters from Rule 7062. As a result, the rules would provide
that orders in contested matters — unlike orders in adversary proceedings — would become
effective upon issuance, and there would be no 10-day stay.

The committee decided, however, that there were a few types of contested matters to
which the 10-day stay should apply as a matter of policy. Professor Resnick explained that
the committee had concluded that it was best to relocate the stay provisions for these matters
to the specific rules governing these contested matters.

FED. R. BANKR. P. 3020

Professor Resnick noted that Rule 3020 governs confirmation of a plan. He explained
that the law today is ambiguous as to whether the court’s confirmation order is stayed
automatically. The advisory committee would amend the rule to make it clear that an order
confirming a plan is stayed for 10 days after the entry of the order to allow a party to file an
appeal. He added, though, that a bankruptcy judge would have discretion not to apply the 10-
day stay in an individual case, or to shorten the length of the stay.
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FED. R. BANKR. P. 3021

Professor Resnick stated that the proposed change in Rule 3021 was a technical
amendment conforming to amended Rule 3020 and the 10-day stay of an order confirming a
plan. ,

FED. R. BANKR. P. 4001 .

Professor Resnick stated that the proposed amendment to Rule 4001, dealing with
relief from the automatic stay under section 362 of the Bankruptcy Code, was the most
controversial proposal contained in the package of published amendments. He explained that,
under the proposed revision, the parties would have 10 days to file an appeal from a judge’s
order granting a motion for relief from the automatic stay unless the judge ordered immediate
enforcement. ‘ ‘

He noted that the advisory committee had received 13 letters during the public
comment period addressing this provision, the majority of which had expressed opposition to
the amendment. Several commentators were concerned that it would not be fair to give a
debtor — whose request to life the automatic stay under section 362 of the Bankr‘hptcy Code
is denied by the court — an additional automatic 10 days enjoyment of the premises or
automobile that is the subject of the lift-stay motion. Professor Resnick said that the advisory
committee had debated the merits of the matter carefully and had voted to proceed with the
amendment on the merits. He added that the moving party may always ask for immediate
enforcement of an order lifting the stay, and the court has authority to include a provision for
immediate enforcement in its order.

FED. R. BANKR. P. 6004

Professor Resnick explained that Rule 6004 governs court orders authorizing the use,
sale, or lease of property. He said that the most common use of the rule involves application
by the debtor to sell assets out of the ordinary course of business. He reported that the
advisory committee concluded that this was the type of order that should be stayed for 10 days
to allow the losing party to file an appeal. The 10-day stay was necessary because otherwise
the holder of the property could sell it immediately to a good faith purchaser and effectively
moot any appeal.

FED. R. BANKR. P. 6006

Professor Resnick said that the advisory committee proposed a similar provision in
Rule 6006. He explained that the assignment of an executory contract was akin to a sale of -
property under Rule 6004, and an order authorizing the assignment should be stayed for 10
days to allow an appeal before the assignment is consummated.
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Professor Resnick said that the proposed amendments to rules 3020, 3021, 4001, 6004,
and 6006 were based on considerations of fundamental fairness. The advisory committee was
aware of the need for finality of judgments but, on balance, it believed that it was necessary to
establish a presumption of a 10-day stay in these discrete categories of contested matters in -
order to prevent a party’s right of appeal from being mooted.

Some of the members expressed concern over the proposed amendments on the ground
that they would delay time-sensitive matters and shift the burden from the losing party to the
successful moving party. They stated that in ordinary civil litigation, there are not the same
time-sensitive considerations as in bankruptcy.

Professor Resnick explained that ordinarily in civil cases there is a 10-day stay of all
judgments. The proposed amendments to the bankruptcy rules, however, would provide a
general rule that there is no 10-day stay in contested matters. But the above amendments to
Rules 3020, 3021, 4001, 6004, and 6006 were designed as specific exceptions to the general
rule. Moreover, the moving party can always ask the judge to waive the 10-day stay on the
grounds that there is time sensitivity in a given case. In other words, in the specified excepted
categories of contested matters the proposed amendments give the losing party 10 days to
appeal the judgment, as under FED. R. Civ. P. 62.

The committee approved the proposed amendments to Rules 3020, 3021, 4001,
6004, and 6006 by a vote of 8 to 4. It approved all the other proposed amendments
without objection.

B. Other Proposed Amendments
FED. R. BANKR. P. 1017

Professor Resnick stated that Rule 1017 currently provides that when a motion to
dismiss is made — either for failure of the debtor to file schedules or for failure to pay the
filing fee — the clerk must send notice of the motion to all creditors. He explained that the
advisory committee had been asked by the Administrative Office to save money by
considering limits on the amount of noticing to be performed by the clerk. The proposed
amendment would have the clerk serve notice of the motion only on the debtor, the trustee,
and such other entities as the court may direct. k

A new subdivision 1017(c) would be added to specify the parties who are entitled to
receive notice of the motion to dismiss. Professor Resnick explained that without the new
subdivision there would be a gap in the rules, in that there would be no way to ascertain who
must receive notice of the motion. ~ ‘
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Professor Resnick pointed out, however, that in the new “litigation package” of
amendments recommended by the advisory committee for publication, the substance of Rule
1017(c) would be moved to Rule 9014 as part of a general restructuring of the rules dealing
with litigation and motion practice. Accordingly, if the litigation package were to become law
on schedule the new subdivision 1017(c) would remain in effect for only one year. -

The advisory committee, he said, was very sensitive to the general policy of avoiding
frequent changes in the rules, espemally when changes are proposed in the same rule.
Nevertheless, if the litigation package were not to become law, the change in Rule 1017(c)
would be needed permanently.

FED. R. BANKR. P. 1019

Professor Resnick stated that Rule 1019 governs conversion of a case from chapter 11,
12, or 13 to chapter 7. He noted that there is uncertainty in practice as to what document
should be filed by one seeking to recover preconversion administrative expenses. Therefore,
the advisory committee would amend subdivision (6) to specify that a holder of an
administrative expense claim incurred after commencement of the case but before conversion
must file a request for payment under section 503 of the Code, rather than a proof of claim.
Notice of the conversion would be given to the administrative expense creditors.

He noted that the advisory committee had made a change in the rule following the
public comment period by deleting a deadline for filing requests for payment of preconversion
administrative expenses that would be apphcable in all cases. Instead, the rule would have the
court fix the deadline. ‘

FED. R. BANKR. P. 2002

Professor Resmck reported that the proposed change in Rule 2002(a)(4) conformed the
rule to the changes proposed in Rule 1017. :

FED. R. BANKR. P. 2003

Professor Resnick stated that Rule 2003(d) deals with disputed elections of cflapter 7
trustees. He explained that Rule 2007.1 — which governs disputed elections of chapter 11
trustees — was better written and clearer. Accordingly, the advisory committee had chosen to
conform the language of Rule 2003 to that of Rule 2007.1.
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FED.R. BANKR. P. 4004 \

Professor Resnick reported that the langﬁage of Rule 4004(a) would be amended to

clarify that a complaint objecting to discharge must be filed within 60 days after the first date .

set for the meeting'of creditors, whether or not. the hearing is held. on that date. Rule 4004(b) .
would be amended to specify that a motion to extend the time for filing a complaint objecting
to discharge must be “filed,” rather than “made.” :

FED. R. BANKR. P. 4007

Professor Resnick explained that Rule 4004 governs denial of a discharge, while Rule
4007 governs the dischargeability of a particular debt. He said that the proposed changes in
Rule 4007 were parallel to those proposed in Rule 4004.

FED. R. BANKR. P. 7001

Professor Resnick pointed out that under the present rule, a request for injunctive relief
requires the filing of an adversary proceeding. But in practice an injunction is often embodied
in a chapter 11 plan, and adversary proceedings are not in fact commenced. The advisory
committee proposed conforming the rule to the practice and provide explicitly that an
adversary proceeding is not necessary to obtain injunctive or other equitable relief, if that
relief is specified in a chapter 9, 11, 12, or 13 plan.

Professor Resnick stated that Department of Justice representatives had expressed
reservations to the advisory committee that the proposed amendment did not provide adequate
procedural protections to all parties that might be affected by injunctive relief. They
suggested, for example, that injunctive relief provisions might be embedded in plans that
parties would likely not see or recognize in the absence of an adversary proceeding.

Deputy Attorney General Holder and Professor Resnick added that the Department had
been discussing the matter with the advisory committee. As a result, its initial objections had
now been withdrawn with the understanding that Mr. Kohn of the Department would be
presenting the advisory committee at its October 1998 meeting with proposed procedural
protections for inclusion in other bankruptcy rules.

FED. R. BANKR. P. 7004

Professor Resnick stated that the proposed change in Rule 7004(e) would provide that
the 10-day limit for service of a summons does not apply to service made in a foreign country.
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FED. R. BANKR. P. 9006

Professor Resnick reported that the proposed change in Rule 9006(b), governing time,
was a purely technical amendment that had not been published for public comment. He
explained that the rule currently provides that a court may not enlarge the time specified in
Rule 1017(b)(3). But since the advisory committee would abrogate Rule 1017(b)(3), the
cross-reference in Rule 9006 would need to be eliminated.

The committee approved the proposed amendments without objection. It furthei*
voted to approve the amendment to Rule 9006 without publication. '

Amendments for Publication
A. Litigation Pdckage

Judge Duplantier reported that the Federal Judicial Center, at the request of the
advisory committee, had conducted an extensive survey of the bench and bar in 1995 inquiring
as to the effectiveness of the Federal Rules of Bankruptcy Procedure. The survey results had
indicated general satisfaction with the rules, but had identified motion practice and litigation
in connection with “contested matters” as areas of significant dissatisfaction that needed
improvement. |

He added that the bar had complained that the national rules had left too many
procedures for handling contested matters to local variation. Some of the local rules,
moreover, are inconsistent with the naticnal rules. Many local rules, for example, require a
response to a motion, even though the national rules do not require a response. In addition,
the national rules specify that a motion must be served five days before a hearing on a motion.
Local rules, however, often specify different time frames. ‘

The advisory committee, accordingly, undertook to address in a comprehensive
manner the problems of litigation and motion practice. Judge Duplantier stated that the
project had proven to be very complex and controversial. The committee had appointed a
special subcommittee, which worked for two years to produce a package of proposed
amendments. In turn, the full advisory committee addressed the proposals at four meetings,
and it had approved a package of amendments that it believed WQulci provide substantially
better guidance and national uniformity for the bar. Hé added, however, that two members of
the advisory committee had dissented on the proposals, largely on the grounds that they
believed that litigation and motion practice should be left to local practice.

Professor Resnick added that the terminology currently used in the Federal Rules of
Bankruptcy Procedure is confusing. He pointed out that the proposed amendments would not
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affect “adversary proceedings,” which are akin to civil law suits in the district courts and are
governed largely by the Federal Rules of Civil Procedures. Rather, they would govern the
handling of proceedlngs that are presently called contested matters.” :

“Contested matters,” generally, are proceedings commenced by motion that initiate
litigation unrelated to other litigation that may be pending in a bankruptcy case. But they are
not akin to the kinds of motions filed in the district courts, which typically involve matters
within a pending civil action. Rather, they embrace such subjects as the rejection of an
executory contract, relief from the automatic stay, requests to obtaln ﬁnancmg, and the
appointment of a trustee in a chapter 11 case. = =

Professor Resnick said that the purpose of the proposed amendments is to provide
greater guidance and uniformity in handling these important matters. At the same time, the
amendments would allow more routine, non-contested matters to be resolved quickly, and
normally without a hearing. The advisory committee’s general restructuring would, thus,
create three principal categories of bankruptcy proceedings: (1) adversary proceedings,
governed by Part VII of the rules; (2) motions, governed by amended Rule 9014; and (3)
applications, governed by amended Rule 9013

The proposed amendments to Rules 9013 and 9014, he said, constituted the heart of
the proposed package of amendments.

FED. R. BANKR. P. 9013

The amended Rule 9013 would establish a new category of proceedings called
“applications,” consisting of the 14 specific categories of matters set forth in subdivision
9013(a). These proceedings are normally non-controversial and unopposed, and the rule
would allow them to be handled quickly and inexpensively. Included, for example, are such
matters as motions to jointly administer a case and motions for routine extensions of time.

Rule 9014 would be the default rule. Accordingly, if a matter were not specifically
listed as an application in subdivision (a), it would be governed by Rule 9014 or another rule
expressed designated in Rule 9014(a).

Subdivision 9013(b) sets forth the requirements for requesting relief by application,
and subdivision (c) specifies the manner of service. An application need niot be served in
advance and may be served at the same time that it is presented to the court. Service may be
made in any manner by which a rnbtion may be served under the bankruptcy rules, including

service by electronic means, if authorized by local rule. Professor Resnick pointed out that the

provision for electronic service represented an advance over FED. R. BANKR. P. 5005, which
authorizes electronic means only for the filing of papers with the court.
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A member of the committee asked why the advisory committee had chosen the term
“application,” rather than “motion.” He pointed out that FED. R. C1v. P. 7 states explicitly that
“an application for an order shall be by motion.” Professor Resnick responded that the civil
rules and the bankruptcy rules simply do not use the same terminology. He noted that a
difference is made in bankruptcy between applications and motions. An application, in effect,
is something less significant than a motion.

FED. R. BANKR. P. 9014

Professor Resnick explained that Rule 9014, as amended, would create a new category
of proceedings called “administrative proceedings.” They include more complex matters than
applications and are more likely to be contested. Yet they do not require all the procedures of
adversary proceedings under Part VII of the bankruptcy rules.

Subdivision 9014(a) carves out certain proceedings from the scope of Rule 9014,
including involuntary bankruptcy petitions, petitions to commence an ancillary proceeding
under section 304 of the Bankruptcy Code, bankruptcy appeals, adversary proceedings, and
motions within adversary proceedings. ~ S

Professor Resnick stated that Rule 9014(b) provides that a request for relief in an
administrative proceeding must be made by written motion entitled an “administrative
motion.” Unless made by a consumer debtor, the motion must be accompanied by supporting
affidavits. : o

Rule 9014(c) governs service and provides that a copy of an administrative motion
must be served at least 20 days before the hearing date on the motion. A response to the
motion must be filed at least five days before the hearing. These dates currently are governed
by local rules, which vary substantially from district to district. The proposed amendment to
Rule 9014(c) also specifies the entities that must receive notice of the motion. Service may be.
made by any means by which a summons may be served or by electronic means if authorized
by local rule. If the respondent fails to respond to the motion, the court may issue an order
without a hearing. ‘

Professor Resnick said that subdivision 9014(h) provides that the discovery provisions
of the Federal Rules of Civil Procedure would be made applicable in administrative
proceedings, with two exceptions: (1) the initial disclosure provisions of FED. R. CIv. P.
26(a); and (2) the requirement of a meeting of the parties under FED. R. C1v. P. 26(f). In
addition, the 30-day time periods specified in the civil discovery rules, i.e., FED. R. CIv. P.
30(e), 33(b)(3), 34(b), and 36(a), would be reduced to 10 days in order to expedite the
processing of administrative proceedings.
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Under subdivision 9014(i), witnesses would not be brought to an initial hearing.
Professor Resnick explained that local rules of court currently contain great variations on this-
point. Under the proposed national rule, the court would conduct a hearing on the specified
hearing date to determine whether there is a material issue of fact or law. The judge at that
time would determine whether thete is a need for an;evidentiary hearing. . ,

The amended rule provides that no testimony may be given at the initial hearing unless
the parties consent or there is advance notice. If the court finds that there is an issue of fact,
the hearing becomes a status conference. The evidentiary hearing would be held at a later
date.’ The rule, however, provides exceptions for certain time-sensitive matters, such as relief
from the automatic stay and preliminary hearings on the use of cash collateral or obtaining
credit. : ' : : :

Professor Resnick pointed out that the proposed new subdivision 9014(j) would make
FED. R. C1v. P. 43 inapplicable at an evidentiary hearing on an administrative motion, The
advisory committee, he said, had decided as a matter of policy that live testimony, rather than
affidavits, should be required at the hearing. He added that new subdivision 9014(1) specifies
several of the Part VII adversary proceeding rules that would apply to administrative .
proceedings.

Finally, subdivision 9014(o) would operate as a safety valve and would authorize the
court, for cause, to change any procedural requirements of the rule. But it requires the court to
give the parties notice of any proposed changes in the requirements.

OTHER RULES

Professor Resnick reported that the advisory committee had determined that a few
proceedings in the bankruptcy courts simply did not fit well into one of the three major
categories of adversary proceedings, administrative motions, and applications. Therefore, it
had excluded these proceedings from Rule 9014(a) and would have them governed by other
specific rules. He offered as examples FED. R. BANKR. P. 2014, which would prescribe special
procedures for the employment of an attorney, and FED. R. BANKR. P. 3020, which would
govern the confirmation of a chapter 11 plan.

Professor Resnick explained that most of the remaining amendments in the litigation
package were conforming changes to accommodate the provisions of Rules 9013 and 9014.

Judge Duplantier asked the Standing Committee to approve:

(1)  publishing the proposed litigation package, consisting of amendments to
FED. R. BANKR. P. 1006, 1007, 1014, 1017, 2001, 2004, 2007, 2014, 2016,
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3001, 3006, 3007, 3012, 3013, 3015, 3019, 3020, 4001, 6004, 6006, 6007,
9006, 9013, 9014, 9017, 9021, and 9034 ;

2) publishing the accompanying commentary to the amendments, entitled,
Introduction fo Preliminary Draft of Proposed Amendments to the Federal
Rules of Bankruptcy Procedure Relating to Litigation and Motion Practice, as
a guide to bench and bar; and

3) providing a five-month public. comment period from August 1, 1998, to

- January 1, 1999. '

Professor Resnick noted that the litigation package included amendments to 27
different rules. He said that the volume of the changes made it difficult to follow without an

" explanation focusing on the heart of the changes, set forth in Rules 9013 and 9014. Therefore,

the advisory committee’s accompanying commentary had been prepared to assist the Standing
Committee and the public during the publication period. It was not intended to become a
permanent committee note. - ’

The committee approved the litigation package and the accompanying
commentary for publication without objection. It also approved the proposed five-
month public comment period without objection.

Other Rules Amendments

Judge Duplantier reported that the advisory committee recommended publication of
changes in several other rules, three of which deal with providing notice to government
entities. ‘ ‘

Government Notice Provisions
FED. R. BANKR. P. 1007

Professor Resnick stated that Rule 1007 requires the debtor to file schedules and
statements. The proposed amendments to Rule 1007(m) would provide that if the debtor lists
a governmental unit as a creditor in a schedule or statement, it must identify the specific
department, agency, or instrumentality of the governmental unit through which it is indebted.
Failure to comply with the requirement, however, would not affect the debtor’s legal rights.

FED. R. BANKR. P. 2002
Professor Resnick stated that when the government is a creditor, the debtor must mail

notices both to the pertinent government department and the United States attorney. He noted
that the Department of Justice had complained that the United States attorney normally
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receives notices, but fréquently does not know which government agency is involved.
Accordingly, the proposed amendment to Rule 2002(j)(5) would require that the appropriate
governmental department, agency, or instrumentality be identified in the address of any.
notice mailed to 'the United States attorney. .

FED. R. BANKR. P. 5003

The proposed amendments to Rule 5003, dealing with records kept By the clerk, would
require the bankruptcy clerk to maintain a register of the malhng addresses of federal and state
governmental units within the state where the court sits.

Professor Resnick stated that concern had been expressed that if updates to the register
were too frequent, lawyers might not have the latest edition at hand. Pending legislation in the
House of Representatives would require the clerks to maintain a register and update it
quarterly. The advisory committee, however, had decided that annual updates were sufficient.

The proposed amendment would not require the clerk to list more than one mailing
address for any agency. But the clerk may do so and include information that would enable a
user of the register to determine which address is applicable.

The mailing address listed on the register would be presumed conclusively to be the
correct agency address. But failure by the debtor to check the register and use the proper
address would not invalidate a notice if the agency in fact received the notice. Thus, the
register would serve as a “safe harbor.” A debtor who used it would be protected, and a debtor
who did not would act at its own peril.

Other Provisions
FED. R. BANKR. P. 1017

The proposed amendment to Rule 1017, dealing with dismissal or conversion of a
case, would authorize the court to rule on a timely-filed request for an extension of time to file
a motion to dismiss a case for substantial abuse, whether or not it ruled on the request before
or after expiration of the 60-day deadline specified in the rule.

FED. R. BANKR. P. 2002

Professor Resnick explained that the proposed amendment to Rule 2002(a)(6), dealing
with notices, would provide an adjustment for inflation. - Under the current rule, notice of a
hearing on a request for compensation or expenses must be given if the request exceeds $500.

e
[ Aﬂj

=1

=

Wu

L3S T g

g
i

1

g,

>@

3
B

T

X

.



]

oy O o

1

€

i

1
j

T3

1

s T o T e T

™ &1 3

LA S

1

June 1998 Standing Committee Minutes - DRAFT o ‘ - Page 19

The rule has remained unchanged since 1987. The advisory committee would raise the
threshold amount to $1,000.

FED. R. BANKR. P. 4003

Professor Resnick said that the proposed amendment to Rule 4003, dealing with
exemptions, was very similar to that proposed in Rule 1017. A party currently has 30 days to
object to the list of property claimed as exempt by the debtor unless the court extends the time
period. Case law has held that the court must actually rule on the extension request within the
30-day period. The amendment would permit the court to grant a timely request for an
extension of time to file objections to the list, as long as the request is made within the 30-day
period.

FED. R. BANKR. P. 4004

Professor Resnick explained that the proposed change to Rule 4004, dealing with the
grant or denial of discharge, is a technical one, designed to conform to the proposed change in
Rule 1017(e). It would provide that a discharge will not be granted if a motion is pending
requesting an extension of time to file a motion to dismiss the case for substantial abuse.

The committee voted to approve the above amendments for publication without
objection.

Proposed Amendments to the Official Forms
OFFICIAL FORMS 1 AND 7

Professor Resnick stated that the reasons for the proposed changes to the Official
Forms were set forth at Tab 6D of the agenda book.

The committee voted to authorize publication of the amendments to the Official
Forms without objection.

National Bankrupicy Review Commission Recommendations

Professor Resnick reported that the advisory committee was studying the
recommendations contained in the October 1997 report of the National Bankruptcy Review
Commission. He noted that the report was more than 1,300 pages long and contained 172
recommendations, some of which called specifically for changes in the Federal Rules of
Bankruptcy Procedure and were addressed to the advisory committee.
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Judge Duplantier noted that the Committee on the Administration of the Bankruptcy
System was taking the lead for the Judicial Conference in preparing and coordinating .
responses to the Commission’s various recommendations. It had referred a number of
recommendations to the Advisory Committee on Bankruptcy Rules, which in turn had decided
that it would not take a posmon on any Commission recommendations that called for
substantive changes in the Bankruptcy Code as a precedent to rules amendments. Several of
the recommendations, however, called on the advisory committee to make changes in the rules
and forms indépendent of legislative action. The advisory committee concluded that the -
appropriate response was to recommend that the provisions of the Rules Enablmg Act be
followed Wlth regard to such rules related recommendatrons :

Professor Resnick also pointed out that many of the Commission’s recommendations
called for substantive changes in the Bankruptcy Code. In addition, he said, comprehensive
bankruptcy legislation is pending in the Congress that would change many of the substantive
provisions of the Code. He said that legislative enactment of these provisions would require
the advisory committee to draft amendments to. the bankruptcy rules to implement the
statutory changes. -

Judge Sear moved to adopt the recommendations of the advisory committee regarding
the report of the National Bankruptcy Review Commission. The committee voted to
approve the recommendations without objection.

Informational Items

Judge Duplantier reported that the advisory committee had considered the issue of
establishing a uniform effective date for local rules. It concluded that the issue was not very
important, but that if a single date were chosen, it should be December 1 of each year. It also
concluded that a safety valve should be provided in the rule to take care of emergencies and
newly-enacted legislation.

- Professor Resnick reported that the advisory committee had considered the proposal to
permit the public to comment on proposed rule amendments by e-mail. It favored
implementing the proposal for a trial period, but was of the view that e-mail comments should
be treated the same as written comments.

REPORT OF THE ADVISORY COMMITTEE ON CIVIL RULES

Judge Niemeyer presented the report of the advisory committee, as set forth in his
memorandum and attachments of May 18, 1998. (Agenda Item 7)
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Amendments for Judicial Conference Approval
FEpD.R.Civ.P.6

Professor Cooper reported that the proposed change to Rule 6, dealing with computing
time, was purely technical. He explained that a conforming amendment was needed in Rule
6(b) to reflect the abrogation of Rule 74(a) in 1997. The rule would be amended to delete its
reference to Rule 74(a). He added that since the change was technical, there was no need to
publish it for public comment. '

FormMm?2

Professor Cooper reported that paragraph (a) of Form 2 sets forth an allegation of .
jurisdiction founded on diversity of citizenship. It asserts that the matter in controversy
exceeds $50,000. But the governing statute, 28 U.S.C. § 1332, had been amended to raise the
diversity jurisdiction threshold amount to its current level of $75,000. The advisory
committee recommended that the language of Form 2 be amended to refer to the statute itself,
rather than to any specific dollar amount.

Professor Cooper added that the advisory committee was of the view that this, too, was
a technical change that did not require publication.

The committee approved the amendments to Rule 6 and Form 2 without
objection and voted to forward them to the Judicial Conference without publication.

Amendments for Publication
Discovery Package

Judge Niemeyer reported that the advisory committee had been debating discovery
issues for several years. Among other things, it had considered proposed amendments to
FED. R. Civ. P. 26(c) as an alternative to pending legislation that would narrow or restrict the
use of protective orders. More importantly, the committee had to address the impact on the
district courts of the expiration of the Civil Justice Reform Act of 1990. Specifically, it had to
decide whether the 1993 amendments to the civil rules — largely inspired by the Act and
authorizing local variations in pretrial procedures — should be continued permanently or
amended in certain respects.

The advisory committee had appointed a special discovery subcommittee — chaired by
Judge David F. Levi and staffed by Professor Richard .. Marcus as special reporter — to study
these issues and to take a comprehensive look at the architecture of discovery itself. Judge
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~

Niemeyer said that the subcommittee had been asked to address such matters as whether
discovery is too expensive in light of its contribution to the litigation process. And, if it is too
expensive, are there changes that could be made that would preserve the existing system,
which promotes disclosure of information, yet produce cost savings? He added that the
subcommittee had also been asked to.consider restoring greater national uniformity to the
rules by eliminating or reducing local “opt out” provisions authorized by the 1993
amendments. :

Judge Niemeyer reported that the advisory committee had conducted an important
conference at Boston College Law School with leading members of all segments of the bar,
interested organizations, the bench, and academia. It had also asked the Federal Judicial
Center to conduct a survey of lawyers on discovery matters. The data from that survey
‘showed that about 50% of the cost of litigation is attributable to discovery, and that in the
most complex cases that percentage rises to about 90%. The lawyers responded that discovery
was very expensive, and 83% of them stated that they favored certain changes in the discovery
rules. In particular, they expressed support for providing: (1) greater access to judges on
discovery matters; and (2) national uniformity in procedures.

Judge Niemeyer reported that there had been a consensus among the participants at the
Boston College conference that:

1. Full disclosure of relevant information is an important element of the American
discovery system that should be preserved.

2. Discovery works very well in a majority of cases.

3. In those cases when discovery is actively used, both plaintiffs and defendants
believe that it is unnecessarily expensive. Plaintiffs complain that depositions
are too numerous and expensive, and defendants complain most about the costs
of document production, including the costs of selection, review to avoid
waiver of privileges, and reproduction.

4. Where initial mandatory disclosure is being used, it is generally liked and is
generally seen as reducing the cost of litigation. ‘

5. National uniformity is strongly supported, and the local rule options authorized

by FED. R. CIv. P. 26 should be eliminated.

6. The cost of discovery disputes could be reduced by greater judicial
involvement..
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7. The costs of document production are attributable in large part to the review of
- documents necessary to avoid waiver of the attorney-client privilege. Costs
could be reduced if there could be a relaxation of the waiver rules for discovery
purposes. (The advisory committee, however, was initially of the view that
because privileges are generally governed by state law, it might be difficult to
address this matter through the federal civil rules.)

8. Discovery costs could be reduced by imposing presumed limits on the length of
depositions and the scope of discovery, particularly with regard to the
production of documents.

9. An early discovery.cutoff date and a firm trial date are the most effective ways
of reducing costs. (The advisory committee concluded, however, that this
matter could best be addressed by the Court Administration and Case
Management Committee and by education of Judges rather than by rule
amendments.) A

Judge Niemeyer stated that the special discovery subcommittee had considered a wide

variety of ideas and had presented the advisory committee with several different options. The
central goal was to reduce the costs of discovery without undercutting the basic principles of
open disclosure of relevant information. The advisory committee considered all the
alternatives and concluded that any package of amendments that it would propose should be
designed to enjoy general support from both plaintiffs and defendants.

He added that the political aspects of changes in the discovery rules were very
important. Plaintiffs and defendants simply do not agree on some procedural matters.
Nevertheless, the advisory committee was of the view that the package it had selected was
very well balanced and fairly addressed the concerns of both sides. Judge Niemeyer reported
that the advisory committee had chosen to proceed with proposals on which the vote was
unanimous or represerited a strong majority. On close votes, the committee either dropped the
proposal or modified it to satisfy a significant majority. '

Judge Niemeyer explained that the package adopted by the advisory committee did not
reduce discovery. Rather, it would narrow attorney-managed discovery and make some of it
court-managed discovery. The committee’s proposal would limit attorney-managed discovery
under FED. R. C1v. P. 26(b) to any matter, not privileged, that is relevant to a claim or defense
of a party. Broader discovery of matters relevant to “the subject matter involved in the
pending action” would still be available to the parties, but only on application to the court.

A proposed amendment to FED. R. C1v. P. 34(b) would authorize thé court to limit
discovery or require the party seeking discovery to pay part or all of the reasonable expenses
incurred by the responding party. Judge Niemeyer reported that the special discovery
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subcommittee had recommended placing that provision in Rule 26, but the full advisory
committee decided to retain it as an amendment to Rule 34. It also decided to include a note
on the matter in-the publication and invite public comment on the proper placement of the
provision. - v ‘ : :

One of the members expressed strong opposition to the proposed changes, especially
the amendment limiting the scope of attorney-managed discovery, and he described the
amendments as “revolutionary.” He said that they would “throw out” the present discovery
system, which was well understood by the bar and had worked very well, and replace it with a
system that required judges, rather than lawyers, to make discovery decisions. He also
strongly objected to the amendment to Rule 34 authorizing the court to order cost sharing,
which he described as “cost shifting.” He predicted that defense lawyers would routinely
challenge discovery requests by plaintiffs and seek to shift the costs of discovery to the
plaintiffs. : .

Professor Cooper stated that the discovery subcommittee had not been discharged. It
would continue to consider other matters, including the advisability of providing limited
initial disclosure of documents without waiving attorney-client privileges in order to reduce
the burdens of document production and a presumptive age limit.on the production of
documents. It would also explore whether it would be practicable to develop discovery
protocols or guidelines for various kinds of civil cases.

Professor Cooper also reported that the advisory committee had decided not to-proceed
further with proposals to amend the protective order provision of FED. R. C1v. P. 26(c).

Several members of the committee complimented the advisory committee and its
discovery subcommittee on producing a well-researched, carefully-crafted, and objective
package of amendments that, they said, managed to accommodate many difficult and
competing considerations and achieve national uniformity. They said that although they
might have reservations about individual provisions in the proposed discovery package, they
favored publication of all the proposed amendments.

Judge Niemeyer asked Professor Marcus to describe the proposed amendments to each
of the rules.

FED.R.CIv.P.5
Professor Marcus stated that the proposed amendment to Rule 5(d) would provide that

discovery materials need not be filed until they are used in a proceeding or the court orders
that they be filed. He explained that the rule had been amended in 1980 to authorize a court to
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order that discovery materials not be filed with the clerk of court. Before that time, they had
been filed routinely with the courts. :

He reported that by the late 1980's about two thirds of the district courts had
promulgated local rules prohibiting the filing of discovery materials generally. The Standing
Committee’s Local Rules Project had concluded that these rules were inconsistent with the
national rules but had suggested consideration of amendment of the national rule. He added
that the Judicial Council of the Ninth Circuit had recently recommended that Rule 5(d) be
amended to authorize local rules to prohibit the filing of discovery materials, but the adv1sory
committee had decided not to pursue that course of action.

Instead, the advisory committee had decided to propose a national rule that would
excuse the filing of discovery materials and supersede existing local rules. The proposed Rule
5(d), which includes disclosures under Rule 26(a)(1) or (2) as well as discovery information,
would provide that these materials “need not be filed.” The committee note makes it clear that
deposition notices and discovery objections would be covered by the rule. But medical °
examinations under Rule 35 would be unaffected by the amendment. Professor Cooper added
that although discovery responses need not be filed under the proposed amendment, they
could be filed if a party wished to file them.

Some members of the committee stated that clerks of court were experiencing serious
space problems and that the filing of discovery materials would create burdens and costs for
the courts. They suggested that the national rule be amended to prohibit the filing of all
discovery materials except with court permission. Professor Marcus responded that public
access to discovery materials was a controversial matter. Moreover, some lawyers wanted to
reserve the opportunity to file certain materials with the clerk.

Judge Niemeyer noted that when Rule 5(d) had been amended in 1980, the press had
expressed opposition on the grounds that the amendment would restrict its access to “court
records.” He added that the advisory committee had been concerned that a national rule
banning the filing of discovery materials might provoke similar controversy and impede
eventual passage of the amendment. Accordingly, it had decided to make only a modest
change that would allow, but not require, parties to file materials.

Several members of the committee stated, however, that there was no requirement that
discovery materials be made public, since they are not part of the public record unless actually
used in a case. Justice Veasey moved to substitute the words “must not be filed” for the words
“need not be filed” in line 7 of the proposed amendment to Rule 5(d). The committee voted
to approve the substitution without objection.
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Two of the members suggested that the proposed amendment include a provision
placing an explicit responsibility on attorneys to preserve discovery materials. Other members
stated, however, that local rules and case law adequately cover this matter.

' The committee approved the proposed amendment for publication with one
objection. ! C -

FED.R. C1v.P.26

Professor Marcus reported the advisory committee had decided as a matter of policy to
seek national uniformity in the rules regarding initial disclosures under Rule 26(a). He
pointed out that mandatory disclosure was a controversial matter among the bench and bar,
with strong views.expressed both for and againstit: He said that the advisory committee had
considered three options: (1) to make the current Rule 26(a)(1) mandatory in all districts; (2)
to abrogate Rule 26(a)(1) and preclude initial disclosure everywhere; or (3) to fashion a form
of disclosure that would be nationally acceptable. . ,

The advisory committee chose the third course. To that end, the proposed
amendments to Rule 26(a)(1) would limit a party’s disclosure obligation to materials
“supporting its claims or defenses.” Professor Marcus emphasized that the revised rule would
promote national uniformity by eliminating the explicit authority of a court under the current
rule to opt out of the disclosure requirements by local rule.

Two members questioned whether the phrase “supporting its claims or defenses” was
broad enough to cover information that controverted an opponent’s claims or defenses. They
noted that this issue had been addressed in the committee note, but suggested that more
comprehensive language might be incorporated in the rule itself. Professor Cooper responded
that the advisory committee had deliberately chosen the language to be consistent with
language already used elsewhere in the discovery rules. He pointed out, for example, that
FED. R. C1v. P. 26(b), which defines the scope of discovery, refers only to “claims and
defenses.” He added that claims and defenses includes denials, but not impeaching materials.

One of the members suggested publishing alternative language on the scope of
disclosure and soliciting public comment on the two versions. Judge Niemeyer responded that
the advisory committee was of the view that only one version should be published for
comment. '

Professor Marcus stated that subparagraph 26(a)(1)(E) sets forth a list of 10 categories
of civil actions that would be exempt from the initial disclosure requirements of the rule. He
explained that discovery would be an unnecessary burden in these types of cases. He also
pointed out that, after consulting with the chair and reporter of the Advisory Committee on

| I

g
LA

g
ht

=

]

2 B

1

e
[

1

{ﬂﬂ
B

|



I T N L SRR L S i £ S 2 SN A L -

1

1

1

a7 oy 0

1T 03

{—,«—\,

™3

3 1

1

}

|
g

}

i

M r

7

June 1998 Standing Committee Minutes - DRAFT Page 27

Bankruptcy Rules, the two bankruptcy exceptions set forth as items (i) and (i1) in the
subparagraph were unnecessary. Accordingly, Judge Niemeyer, Professor Cooper, and
Professor Marcus suggested eliminating them from the proposed amendment.

Some of the members asked whether the list of exemptions in Rule 26(a)(1)(E) was
accurate and complete. Professors Marcus and Cooper responded that the advisory committee
expected to use the public comment process to refine the list further. They noted that the
publication would flag the issue and ask for public comment on whether the types of civil
cases listed were proper for exclusion, whether they were properly characterized, and whether
other categories of cases should also be excluded.

Professor Marcus pointed out that the parties would be given 14 days, rather than 10
days, following the conference of attorneys under Rule 26(f) to make the required disclosures.
Later-added parties would have to make their disclosures within 30 days, unless a different
time were set by stipulation. And minor changes would be made in paragraphs 26(a)(3) and
(4) to conform with the proposed changes in Rule 5(d) on the filing of disclosure materials.

Professor Marcus said that the proposed amendments to Rule 26(b)(1) would limit
attorney-controlled discovery. But the court would have authority to permit discovery beyond
matters related to the claims or defenses of a party. The language would be amended to make
it clear that evidence sought through discovery must be relevant, whether or not admissible at
trial. He pointed out that a new sentence had been added at the conclusion of paragraph (b)(1)
to call attention to the limitations on excessive or burdensome discovery imposed by
subdivision 26(b)(2)(i), (ii), and (iii).

Professor Marcus pointed out that the amendments to Rules 26(d) and 26(f), dealing
with the timing and sequence of discovery and the conference of the parties, were linked. The
language of both provisions would be amended to exclude “low end” cases, i.e., the categories
of cases exempted from initial disclosure requirements under Rule 26(a)(1)(E). He added that
the amended rule would require that the conference of the parties under Rule 26(f) be held
seven days earlier than currently in order to give the court more time to consider the report
and plan arising from the conference. The amended rule would no longer require a face-to-
face meeting of parties or attorneys, but a court could by local rule or order require in-person
participation.

The committee approved the proposed amendments, with the change to Rule
26(a)(1)(E) described above, for publication with one objection.
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FeD.R. C1v.P. 30

Professor Marcus stated that Rule 30(d)(2) would be amended to limit the duration of
depositions. Unless otherwise authorized by the court or stipulated by the parties and the
deponent, a deposition would be limited to one day of seven hours. The rule would also be
amended to include non-party conduct within the rule’s prohlbltlon against individuals
impeding or delaymg the examination. Lo

Some of the members expressed doubts that a umform limit on the length of
depositions would be effective in practice, especially in multi-party cases. They noted that
many variables had to be considered, and attorneys often do not have control over the course
of their own depositions. They suggested that time limits on depositions would be difficult to
regulate by rule and would best be left to the attorneys and discovery plans. Professor Marcus
responded that there had been a strong majority on the advisory committee for making the
change. Many attorneys have complained that overlong depositions result in undue costs and
delays. Professor Cooper added that Rule 26(b)(2) currently authorizes a court to impose
limits on the number and length of depositions. Moreover, a court would retain the power to
extend a deposition on a party’s request.

One member recommended that the amended rule require that the party taking the
deposition notify the deponent 10 days in advance which documents would be the subject of
interrogation, that the moving party send the deponent pertinent documents in advance, and
that the deponent be required to read the documents before taking the deposition. Some of the
members agreed with the substance of the recommendation, but they suggested that the matter
was one that should be left to good practice and trial strategy, rather than national rule. Judge
Niemeyer added that the member’s point was well taken, but that lawyers had told the
advisory committee that the problem of unprepared witnesses rarely arose with experienced
attorneys. In addition, there was a concern that deponents would be swamped with unrealistic
volumes of documents submitted to protect any possible opportunity for use. ‘Therefore, the
advisory committee had decided not to include in the amendments an express requirement that
the deponent read certain documents in advance. ‘

The committee approved the proposed amendments for publication by a vote of
6 to 4.

FED.R.C1v.P. 34

Professor Marcus stated that the proposed amendment to Rule 34(b) would provide
that when a discovery request exceeds the limitations of Rule 26(b)(2), the court could limit
the discovery or require that the requesting party pay part or all of the reasonable expenses of
producing it.
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One of the members strongly objected to this provision, stating that it would be used
routinely by defense counsel to shift costs to plaintiffs, thereby driving many poor or
economically-limited litigants out of the court system. He said that it would alter the entire
philosophy of federal practice and should be rejected. He added that the courts already had
the power to limit discovery and should not be given the authority to impose costs on the
parties requesting discovery, except in very large cases.

But another member disagreed, countering that the “discovery” problem was real and
needed to be addressed. He said that the proposed advisory committee amendment was
neutral and applied equally to defendants and plaintiffs. He added that it was inappropriate to
characterize it as an attempt to drive poor litigants out of the court system. \

One member observed that the proposed amendments to-Rules 26(b) and 34(b) would
establish two different regimes of discovery, which might be denominated as “regular
discovery” and “supplemental discovery.” The former would be self-executing and without
cost to the requesting party.. The latter, though, would require court approval and could entail
the payment of costs by the requesting party. Judge Niemeyer agreed with this
characterization. _

Judge Niemeyer added that the advisory committee would invite public comment on
whether the cost-bearing provision was properly placed as an amendment to Rule 34(b) or
should be added to Rule 26(b)(2), dealing with discovery scope and limits.

The committee approved the proposed amendments for publication by a vote of
7 to 3.
Fep.R. C1v. P. 37
Professor Marcus pointed out that the proposed change in Rule 37, dealing with
sanctions, would add a cross-reference to Rule 26(e)(2). This would close a gap left by the
1993 amendments to the rules and authorize sanction power for failure to supplement

discover Y responses.

The committee approved the proposed amendment for publication without
objection. : ‘ :

Service on the United States

Judge Niemeyer reported that the advisory committee had received a request from the
Department of Justice to allow additional time for the government to respond in cases when an
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officer or employee of the United States is sued in an individual capacity for acts or omissions

occurring in connection with the performance of official duties. The committee agreed with

the Department’s position and recommended publishing proposed amendments to Rules 4 and
L

Fep.R.Civ.P.4

Professor Cooper stated that when an officer of the United States is sued in an
individual capacity, the proposed rule would give the officer 60 days in which to answer.
Subparagraph 4(i)(2)(A) would govern service in cases when an officer of the United States is
sued in an official capacity. Subparagraph 4(i)(2)(B) would govern service of an officer sued
in an individual capacity for acts or omissions occurring “in connection with the performance
of duties on behalf of the United States.” Professor Cooper pointed out that the quoted
language had been crafted carefully with the assistance of the Department of Justice and was
designed to avoid using existing terms such as “color of office” or “scope of employment” or
“arising out of the employment,” because these terms had developed particular meanings over
time. ‘ ‘ | : ‘

Under subparagraph 4(i)(2)(B), when a federal officer or employee is sued in an
individual capacity for acts or omissions occurring in connection with duties performed on
behalf of the United States, service must be effected on both the officer or employee and the
United States. The advantage of requiring service on the United States is that under
Department of Justice regulations, the Department ordinarily defends officers sued
individually if their acts were committed in the course of United States business.

Professor Cooper explained that new subparagraph 4(i)(3)(B) would allow a
reasonable time to correct a service defect. Thus, if a plaintiff served only the affected officer
or employee, additional time would be provided to correct the defect and effect service on the
United States.

Deputy Attorney General Holder stated that the rule was beneficial and would provide
a single set of clear and understandable rules to govern all suits against the United States.

FED.R.C1v.P. 12

Professor Cooper stated that the proposed changes to Rule 12, dealing with defenses
and objections, would provide that a response is due by the United States or an officer or
employee sued in an individual capacity within 60 days after service. He added that the
Department of Justice needed 60 days to determine whether to provide representation to the
defendant officer or employee. Thus, the response time would be the same, whether the
officer or employee were sued in an individual capacity or an official capacity.
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The committee approved the amendments to Rules 4 and 12 for publication
without objection.

Informational Items

Judge Niemeyer provided the committee with a status report on the work of the
Working Group on Mass Torts. He said that the issues raised in mass tort litigation were very
complex and controversial, and the working group had conducted meetings with some of the
most experienced judges, lawyers, and academics in the country. He added that the group was
planning on producing a report that would describe mass-tort litigation and identify problems
that may deserve legislative and rulemaking attention. He expressed the hope that the report
could also present a preliminary blueprint for action by identifying the legislative and
rulemaking steps that might be taken to reduce the problems. He expected that the working
group force would file a draft report in time for consideration by the Standing Committee at
its January 1999 meeting.

REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES

Judge Davis presented the report of the advisory committee, as set forth in his
memorandum and attachments of May 15, 1998. (Agenda Item 8) -

Rules Amendments for Judicial Conference Approval

Judge Davis reported that the Standing Committee had approved publication of
proposed amendments to eight rules and the addition of one new rule at its June 1997 meeting.
The advisory committee had considered the public comments at its April 1998 meeting and
had conducted a public hearing addressing the proposed amendments on Rule 11 pleas and
criminal forfeiture. |

FED.R.CRIM.P. 6

Judge Davis stated that there were two amendments proposed in Rule 6, dealing with
grand juries. The first, in subdivision 6(d), would authorize the presence of interpreters during
deliberations to assist grand jurors who are hearing or speech impaired. He explained that
under the current rule, no person other than the grand jurors themselves may be present during
deliberations. . : ‘

As authorized for publication by the Standing Committee, the rule had been broader in
scope and would have allowed all types of interpreters to be present with the grand jury. But
comments were received that it would not be legal to have interpreters assist jurors who do not
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speak English, since 28 U.S.C. § 1865 requires that all grand jurors and petit jurors speak
English. Accordingly, the advisory committee modified the amendment to permit only
interpreters assisting hearing or speech impaired grand jurors to be present during
deliberations and voting. :

The second amendment would modify subdivision 6(f) to permit the grand jury
foreperson to return the indictment in open court. The present rule requires that the whole
grand jury be present for the return.

The committee approved the proposed amendments without objection.
FED.R. CRIM. P. 11

Judge Davis and Professor Schlueter pointed out that three changes were proposéd in
Rule 11, governing pleas. The first would make a technical change in subdivision 11(a) to
conform the definition of an organizational defendant to that in 18 U.S.C. § 18.

The second change would amend Rule 11(e)(1) to reflect the impact of the Sentencing
Guidelines on guilty pleas. It would recognize that a plea agreement may specifically address
a particular sentencing guideline, a sentencing factor, or a policy statement accompanying a
sentencing guideline or factor. The proposed change would distinguish clearly between a plea
agreement under subparagraph 11(e)(1)(B), which is not binding on the court, and one under
subparagraph 11(e)(1)(C), which is binding once it is accepted by the court.

Some members of the committee expressed concern that the proposal would remove
the court further from the sentencing process and give greater authority to the United States
attorney and defense counsel. They pointed out, for example, that a judge might accept a plea
initially, but later be required to reject it when the facts become known. The case, then, would
have to be tried after considerable delay. Professor Schlueter responded that the advisory
committee wanted only to address the reality of the current practice, under which the parties
reach an agreement with regard to specific guidelines or factors. He added that a judge may
always accept or reject such a plea agreement.

Judge Davis stated that the third proposed change, to Rule 11(c)(6), was also
controversial, particularly with defense counsel. It would reflect the increasing practice of
including provisions in plea agreements requiring the defendant to waive the right to appeal or
to collaterally attack the sentence. The amendment would require the court to determine
whether the defendant understands any provision in the plea agreement waiving such rights.

A majority of the public comments had opposed the amendment, largely on the grounds that it
would be seen as an endorsement of the practice of waiving appellate rights.
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Judge Davis pointed out that most courts had upheld the kinds of waivers
contemplated in the amendment, and the Criminal Law Committee of the Judicial Conference
had recommended the provision to the advisory committee. The advisory committee, .
however, decided to add a sentence to the committee note stating that: “Although a number of
federal courts have approved the ability of a defendant to enter into such waiver agreements,
the Committee takes no position on the underlying validity of such waivers.”

The committee approved the proposed amendment to Rule 11(e) by a vote of 11
to 1. It approved the other amendments to Rule 11 without objection.

‘FED. R.‘ CRrRIM. P. 24

Judge Davis reported that the proposed change to Rule 24(c), dealing with trial jurors,
would give a trial judge discretion to retain alternate jurors if a juror becomes incapacitated
during the deliberations. The current rule explicitly requires the court to discharge all
alternate jurors when the jury retires to deliberate.

One member pointed out that the committee note set forth certain procedural
protections to insulate the alternate jurors during the deliberative process. It stated that if
alternates are in fact used, the jurors must be-instructed that they must begin their
deliberations anew. He recommended that the latter provision be placed in the language of the
rule itself.

Judge Davis agreed to insert additional language in the rule. Accordingly, Judge
Stotler asked him and Professor Schlueter to draft appropriate text and present it to the
committee later in the meeting. :

After consultation with the Style Subcommittee and further committee deliberations,
Judge Davis and Professor Schlueter suggested adding the following language at the end of
paragraph 24(c)(3): “If an alternate replaces a juror after deliberations have begun, the court
shall instruct the jury to begin its deliberations anew.”

The committee voted without objection to approve the proposed amendment.
FED.R. CRIM. P. 32.2

Judge Davis reported that the proposed new Rule 32.2 was the heart of a major
revamping and reorganization of the criminal forfeiture rules. He noted that the government
proceeds in criminal forfeiture on an in personam theory. There must be a finding of guilt in
order to forfeit property.
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He explained that new Rule 32.2 states that no judgment of forfeiture may be made
unless the government alleges in the indictment or information that the defendant has an
interest in property that is subject to forfeiture in accordance with an applicable statute. . .
Accordingly, a conforming change would be made in Rule7(c)(2), prescribing the nature and
contents of the indictment or information, to make it clear to the defendant that the
government is seeking to seize his or her property.

Judge Davis pointed out that paragraph (b)(1) contained the principal change in the
criminal forfeiture amendments and had attracted the most comments from the public. The
new rule would eliminate any right of the defendant to a jury trial on the forfeiture count. The
provision flowed from the decision of the Supreme Court in Libretti v. United States, 516 U.S.
29 (1995), where the Court held that criminal forfeiture is a part of sentencing. A defendant,
accordingly, is not entitled to a jury trial on the forfeiture count.

The judge would have to make a decision on the nexus of the property to the offense
“as soon as practicable after entering a guilty verdict or accepting a plea of guilty or nolo
contendere.” This language would replace current Rule 32.1(e). Under the current rule, after
returning a guilty verdict, the jury is required to hear evidence and enter a special verdict on
the forfeiture count.  Under the proposed rule, however, the jury would be excused once it has
returned a guilty verdict, and the court would proceed right away on its own to decide upon
forfeiture of the applicable property. The judge may use the evidence accumulated during the
course of the trial or in the plea agreement, and it may take additional evidence at a post-trial

hearing.

One of the members expressed concern as to whether the new rule afforded the
defendant the opportunity to contest an allegation by the government that the property in
question had been purchased with drug proceeds. Judge Davis responded that the court has
considerable discretion to take evidence at a hearing and allow both sides to present additional
evidence. The judge would not be required to hold a hearing, but would surely do so if a party
asked for one. And the judge would have to hold a hearing if there were a dispute as to the
facts. A hearing would be held, for example, if the defendant were to claim that he or she had
purchased the property legitimately, without using drug proceeds. Professor Schlueter added
that the rule was designed to give the trial judge maximum discretion and therefore did not
specify all the steps that the judge must follow.

Judge Davis said that if a third party comes forward to assert an interest in the forfeited
property, the court must conduct an ancillary proceeding. It would have discretion to allow
the parties to conduct appropriate discovery. At the conclusion of the ancillary proceeding,
the court must enter a final order of forfeiture. It would amend the preliminary order of
forfeiture, if necessary, to account for disposition of the third-party petition.
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Judge Davis stated that proposed Rule 32.2(b) contained two principal provisions.
First, the court, rather than the jury, would determine whether there is a nexus between the
offense and the property. Second, the court would defer until a later time the question of the
defendant’s interest in the property. Since Libretti v. United States had made it clear that
criminal forfeiture is a part of sentencing, it makes sense for the judge, rather than the jury, to
decide the ownership questions. He added that in most cases defense counsel currently waives
a jury trial 'on forfeiture issues. ‘

He added that subsection (b)(2) covers the situation when the court decides that the
nexus between the property and the offense has been established, but no third party appears to
file a claim to the property. In that case, the court may enter a final order forfeiting the
property in its entirety. He said that the advisory committee had added a proviso after
publication that the court must determine, consistent with the in personam theory of criminal
forfeiture, that the defendant had an interest in the property.

Subsection (b)(3) states that the gdvernment may seize the property, and the court may
impose reasonable conditions to protect the value of the property pending appeal.

Subdivision 32(c) would require an ancillary proceeding if a third party appears to
claim an interest in the property. Paragraph (c)(4) was added following publication to make it
clear that the ancillary proceeding is not a part of sentencing. Therefore, the rules of evidence
would be applicable. Although the ancillary proceeding was designed to protect the rights of
third parties, the defendant would have a right to participate in it. At the conclusion of the
proceeding, the court would be required to file a final order of forfeiture of the property.

Subdivision (d) would authorize the court to issue a stay or impose appropriate
conditions on appeal. Subdivision (¢) would govern subsequently located property. The court
would retain jurisdiction to amend a forfeiture order if property were located later. It also
could enter an order to include substitute property.

In conclusion, Judge Davis summarized the sequence of events under the new Rule
32.2 as follows: the jury’s verdict, a preliminary order of forfeiture by the court, a third
party’s petition, an ancillary proceeding, and a final order of forfeiture.

Some members pointed out that a defendant has the right to a jury trial in a civil
forfeiture proceeding. They expressed concern about taking away the defendant’s right to jury
trial in criminal forfeiture proceedings, even though that right might not be constitutionally
required under Libretti v. United States. One member added that he would vote against the
proposal, as written, but would be inclined to support it if it retained the right to a jury trial on
the single issue of the nexus of the property to the offense.

S
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The committee rejected the proposed amendment by a vote of 7 to 4.
FeD. R. CRIM. P. 7, 31, 32, and 38

Judge Davis said that the advisory committee would withdraw the amendments to
these rules because they were part of the proposed criminal forfeiture package and were
designed to conform to the proposed new Rule 32.2. :

FED.R. CRIM. P. 54

Judge Davis stated that the change in Rule 54, dealing with application of the criminal
rules, was purely technical. It would eliminate the current rule’s reference to the Canal Zone,
which no longer exists.

The committee approved the proposed amendment without objection.
Informational Items

Judge Davis stated that the advisory committee had discussed the draft attorney
conduct rules at its April 1998 meeting. Some of the lawyer members on the committee, he
said, had expressed opposition to the concept of having another set of conduct rules. The
advisory committee agreed to appoint two of its members to serve on the ad hoc attorney
conduct committee. ‘

FED.R.CRIM. P. 5

Judge Davis reported that the advisory committee had approved a proposed
amendment to Rule 5(c) that would authorize a magistrate judge to grant a continuance of a
preliminary examination without the consent of the defendant. But, he added, the advisory
committee had voted not to seek publication of the amendment until a later date.

He explained that the proposed amendment would conflict with 18 U.S.C. § 3060(c).
Therefore, the advisory committee had recommended at its April 1997 meeting that the
Judicial Conference seek a change in the statute. The Standing Committee, however, at its
June 1997 meeting decided that it would be more appropriate to propose a change to Rule 5(c)
through the Rules Enabling Act process. Accordingly, it remanded the matter back to the
advisory committee for further action.

At its October 1997 meeting, the advisory committee considered the issue agamn. It
decided not to pursue an amendment to Rule 5(c) and so advised the Standing Committee.
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The Magistrate Judges Committee, however, presented the issue to the Judicial Conference at
its March 1998 session with a request for a change in the statute.

Judge Davis added that the Judicial Conference had considered the matter, and
following the Conference session, the chair of the Executive Committee had asked the
advisory committee to consider publishing a proposed amendment to Rule 5(c). As a result,
the advisory committee approved an amendment at its April 1998 meeting. But it decided not
to seek publication on the grounds that: (1) the proposed amendment itself was not crucial,
and (2) the committee had begun restyling the body of criminal rules and wished to avoid
making piecemeal amendments in the rules until that process had been completed.

Judge Stotler said that the larger issue debated by the Judicial Conference at its March
1998 session was how best to coordinate proposed rules changes with proposed legislative
changes. She emphasized that the debate had underscored the need for the rules committees to
work closely with other committees of the Conference in coordinating changes that affect both
rules and statutes. She added that the Executive Committee had acquiesced in the advisory
committee’s decision to defer publication of the proposed amendment to Rule 5(c). -

FED.R.CrRIM. P. 30

Professor Schlueter reported that the advisory committee had published a proposed
amendment to Rule 30 that would permit the court to require the parties to submit pretrial
requests for instructions. But, he noted, the Advisory Committee on Civil Rules was
considering similar changes to FED. R. Civ. P. 51. Therefore the criminal advisory committee
had decided to defer presenting the matter to the Standing Commiittee until further action is
taken with regard to proposed amendments to the civil rule.

REPORT OF THE ADVISORY COMMITTEE ON EVIDENCE _RULES‘

Judge Smith presented the report of the advisory committee, as set forth in her
memorandum and attachments of May 1, 1998. (Agenda Item 9)

Amendments for Publication

Judge Smith reported that at the January 1998 meeting, the Standing Committee had
authorized the advisory committee to publish proposed amendments to FED. R. EVID. 103,
404, 803, and 902. It was understood that these amendments would be included in the same
publication as any additional amendments approved at the June 1998 meeting. She added that
the advisory committee was sensitive to the need to limit the number and frequency of
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changes in the rules. Therefore, it did not expect to recommend further arnendments for some
time, unless required by legislative developments.

Judge Smith said that the decision of the Supreme Court in Daubert v. Merrell Dow
Pharmaceuticals, Inc., 509 U.S. 579 (1993), had generated a great deal of controversy
regarding testimony by expert witnesses. The advisory committee had decided as a matter of
policy to delay acting on potential changes in the rules in order to allow sufficient time for
case law to develop at both the trial and appellate levels on the impact of the decision. The
committee, however, believed that the time was now appropriate to proceed. Accordingly, it
voted to seek authority to publish amendments to three rules dealing with testimony of,
witnesses. She added that all the amendments had been designed to clarify Daubert, yet the
advisory committee wished to make as few changes as possible in the existing rules of
evidence. ‘ X ‘

Fep. R.EvID. 702

Judge Smith stated that Rule 702, governing expert testimony, was the focal point of
the Daubert decision. The advisory committee simply would add language at the end of the
existing rule reaffirming the role of the district court as gatekeeper and providing guidance in
assessing the reliability and helpfulness of proffered expert testimony. The amendment would
make it clear that expert testimony of all types — scientific, technical, and specialized — are
subject to the court’s gatekeeping role.

Judge Smith pointed out that the Daubert decision had set forth a non-exclusive
checklist of factors for the trial courts to consider in assessing the reliability of scientific
testimony. The advisory committee had made no attempt to codify these factors, as Daubert
itself made clear that they were not exclusive. Moreover, case law has added numerous other
factors to be considered in individual cases in determining whether expert testimony is
sufficiently reliable.

Judge Smith said that the Daubert decision also addressed the issue of methodology.
It requires a judge to review both the methodology used by the expert and how it has been
applied to the facts. She added that application of these factors to expert testimony will
necessarily vary from one kind of expertise to another. She emphasized that the trial courts
had demonstrated considerable ingenuity and wisdom in applying Daubert. The advisory
committee, thus, determined that it was not necessary to set forth any specific procedural
requirements in the rule for the trial courts to follow.

Some members expressed‘ concern about themeam'ng of the terminology “sufficiently
based upon,” as used in the phrase “the testimony is sufficiently based upon reliable facts or
data.” Professor Capra explained that the opinion of an expert might be based on reliable
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information, but it must also be based on sufficient facts or data. The phrase, thus, refers to
the quantity, rather than the quality, of the information.

One member questioned whether there was a need to change the rule at all at this
point. Professor Capra responded that the advisory committee had been unanimous in
favoring amendments to the rule. He noted that the developing case law was inconsistent as to
whether Daubert applies to all kinds of experts. Moreover, he said, legislation had been
introduced in the Congress to modify the rule through legislation. Judge Smith affirmed the
need to amend the rule at this point, and she emphasized again that the advisory committee
had attempted to change the current rule as little as possible.

Fep. R. EviD. 701

Judge Smith reported that the advisory committee would add a clause to the end of
Rule 701, which deals with testimony by lay witnesses. The addition would clarify and
emphasize the opening clause of the rule, which limits application of the rule to a witness who
is not testifying as an expert. The rule then proceeds to state the limits on the testimony of a
lay witness. Therefore, the amendment makes it clear that a lay witness may not provide
testimony based on scientific, technical, or other specialized knowledge. She added that the
advisory committee had been concerned over a growing tendency among attorneys to attempt
to evade the expert witness rule by using experts as lay witnesses.

Judge Smith pointed out that representatives from the Department of Justice disagreed
with the proposed amendment. They had said that the amendment would conflict with FED. R.
CIv. P. 26 and require additional efforts by United States attorneys in providing reports of
experts. Ms. Smolover of the Department stated that the agency believed that the amendment
would effect a significant change in the law. She added that it attempted to draw a bright line
between specialized knowledge and non-specialized knowledge in an area that was especially
murky. She proceeded to provide two examples of factual situations where it would be
difficult to distinguish specialized knowledge from non-specialized knowledge.

Professor Capra responded that three states currently have evidence rules in place that
are similar to the proposed amendment and distinguish sharply between expert and lay
testimony. He said that the courts in those states had experienced no difficulties in applying
the rules. And, he said, the courts — federal and state — make these kinds of distinctions
every day.

Judge Smith added that there may be close calls in some factual situations, but the
courts normally handle these distinctions very well. She said that the potential harm that may
be caused by attempts to evade Rule 702 greatly outweigh any problems of potential
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uncertainty in distinguishing between specialized knowledge and non-specialized knowledge
in certain cases. Several members of the committee expressed their agreement with Judge
Smith on this point.

Judge Stotler asked the trial judges attending the meeting whether they had -
encountered problems in distinguishing expert testimony from lay testimony. Several of the
judges responded that they already applied the law in the manner specified in the proposed
amendment, and they had experienced no difficulty in doing so. They expressed strong
support for the proposed amendment and stated that it would provide the bar with additional,
necessary guidance on distinguishing among categories of proposed testimony and complying
with the requirements of FED. R. C1v. P. 26 for an advance written report of expert testimony.

The members proceeded to discuss how the proposed amendment would be applied to
a number of hypothetical situations. They generally anticipated few practical problems, but
some noted that problems arise with regard to treating physicians. It was pointed out that the
committee note to FED. R. C1v. P. 26 states explicitly that a written report of expert testimony
is not needed from a treating physician. It was reported by several, though, that some
attorneys call treating physicians as observing witnesses under Rule 701, but then attempt to
use them as expert witnesses under Rule 702.. Brofessor Capra emphasized that although
there are “mixed” witnesses, the committee note accompanying the proposed amendment.
makes it clear that the rule distinguishes between expert and lay testimony, rather than
between expert and lay witnesses.

FeD: R. EvID. 703

Judge Smith reported that the advisory committee had been concerned about a growing
tendency to attempt to present hearsay evidence to the jury in the guise of materials supporting
expert testimony. Accordingly, the proposed amendment to Rule 703, dealing with bases of
opinion testimony by experts, would provide that when an expert relies on underlying
information that is inadmissible, only the expert’s conclusion — and not the underlying
information — would ordinarily be admitted. The trial court must balance the probative value
of the underlying information against the safeguards of the hearsay rule, with the presumption
that the facts or data upon which an expert bases an opinion or inference will not be admitted.

The committee approved proposed amendments to FED. R. EvIb. 701, 702, and
703 for publication without objection.
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Informational Items

Professor Capra reported that the advisory committee had approved the suggestion that
the use of electronic mail be authorized for transmitting public comments on proposed
amendments to the secretary.

He stated that the advisory committee was continuing to consider the impact of
computerized evidence on the Federal Rules of Evidence, and-it had produced a detailed
report on the matter for the chairman of the Technology Subcommittee. The advisory
committee had concluded that the courts were simply not having problems in applying the
evidence rules to computerized records. Moreover, the committee had determined that it
would be very difficult to amend the rules expressly to take account of computerized
evidence. It would require changes in many of the rules or the drafting of new and difficult
definitional provisions. - ‘

Professor Capra noted that Judge Stotler had asked the advisory committee to consider
whether FED: R. CIv. P. 44 should be abrogated in light of its overlap with certain of the
evidence rules. He explained that the committee had researched the matter in detail, had
consulted with the Advisory Committee on Civil Rules, and had concluded that there was not
a complete overlap between Rule 44 and the evidence rules. Moreover, there was no
indication of any problems in the case law. Therefore, the committee decided not to pursue
abrogating the rule. -

Professor Capra reported that legislation had been introduced in the Congress to
provide for a parent-child evidentiary privilege. The House bill would directly amend FED. R.
EvID. 501 to include such a privilege, and the Senate bill would require the Judicial
Conference to report on the advisability of amending the Federal Rules of Evidence to include
a parent-child privilege. ‘The advisory committee had considered the matter and concluded
that the evidence rules should not be amended to include any kind of parent-child privilege.

Professor Capra stated that the proposed privilege would be contrary to both state and
federal common law. Moreover, it would not be appropriate to create it by amending the
Federal Rules of Evidence, since the Congress had rejected a detailed list of privileges in favor
of a common law, case-by-case approach. Professor Capra added that the advisory committee
had prepared a proposed response to the Congress to that effect.

Judge Smith said that the Congress had expressed a good deal of interest in privileges
in recent years, including a possible rape counselor privilege, a tax preparer privilege, and
now a parent-child privilege. She said that she had written to Congress stating that a
piecemeal, patchwork approach to privileges would be a mistake. FED. R. EvID. 501 had
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worked well in practice, and if the Congress were to.act at all, it should consider making a
comprehensive review of all privileges.

Professor Capra noted that the advisory committee had completed a two-year project
to notify the public that certain advisory committee notes to the Federal Rules of Evidence
may be misleading. He stated that the report identified inaccuracies and inconsistencies
created because several of the rules adopted by the Congress in 1975 differed materially from
the version approved by the advisory committee. He stated that the committee’s report would
be printed by the Federal Judicial Center and would appear in Federal Rules Decisions.

. ATTORNEY CONDUCT

Professor Coquillette summarized his May 18, 1998, Status Report on Proposed Rules
Govemning Attorney Conduct, set forth as Agenda Item 10. He recommended the appointment
of an ad hoc committee to work on attorney conduct matters consisting of two members from
each of the advisory committees, Chlef Justlce Veasey, Professor Hazard, and representatives

from the Department of Justice..

He stated that the debate, essentially, had come down to two options. The first would
be to have a single dynamic conformity rule that would eliminate all local rules and leave
attorney conduct matters up to the states. The second would be to adopt a very narrow core of
specific federal rules on attorney conduct. He said that there were serious differences of
opinion on these options, and the ad hoc committee would seek to reach a consensus on the

matter.

Professor Coquillette pointed out that misleading articles had appeared stating that the
committee was proposing enactment of the 10 draft attorney conduct rules. He noted that the
rules had been drafted only for internal debate and added that American Bar Association
officials had been informed that the committee was not making any proposals at this point.

He stated that another misconception had been that the committee was proposing to
increase the amount of federal rulemaking regarding attorney conduct. In fact, he said, the
committee was trying to accomplish just the opposite. The thrust of the committee’s
discussions to date had been to reduce the number of local federal court rules and turn attorney
conduct matters over generally to the states.

Finally, Professor Coquillette said that the study of attorney conduct would not be
completed quickly. Time would be needed to coordinate efforts with the American Bar
Association, thé American Law Institute, and other bar groups. Time would also be needed to
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study attorney conduct issues in a bankruptcy context. Accordingly, the only action needed
was for the Standing Committee to affirm the appointment of the ad hoc committee.

The committee voted without objection to appoint an ad hoc committee to study
attorney conduct matters.

Professor Coquillette noted that the Court Administration and Case Management

" Committee had provided the committee with a set of principles to govern conduct in alternate
_ dispute resolution proceedings. He said that no action was required on the part of the

committee, but pointed out that there is likely to be more activity in this area at the local and
national levels.

Professor Coquillette reported that two bills had been introduced in the Congress to
govern attorney conduct. He said that the committee should respond to Congressional
inquiries by referring to the ongoing attorney conduct project.

LOCAL RULES AND UNIFORM NUMBERING

Professor Squiers reported that about 70% of the district courts had renumbered their |
local rules, as required by the Judicial Conference. One member suggested that the circuit
councils should be asked to assist the remaining courts in complying with the renumbering
requirement.

Professor Squiers reported that the Civil Justice Reform Act of 1990 had expired and
that many of the provisions contained in the district courts’ individual civil justice expense
and delay reduction plans had now been incorporated into local rules. The status and legality
of other procedural requirements contained in local plans, however, was uncertain.

Judge Stotler praised the efforts of the Local Rules Project and pointed out that it had
identified many good local rules that have now been adopted as national rules. She asked
whether it would be helpful for the committee to commission a new national survey of local
rules in light of the renumbering project, the 1993 amendments to the civil rules, and the
expiration of the Civil Justice Reform Act. She suggested that Professor Squiers might
consider preparing a specific proposal for committee consideration, including a provision for
obtaining appropriate funding for a survey. . :
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REPORT OF THE STYLE SUBCOMMITTEE

Judge Parker reponed that the Supreme Court had approved the restyled body of
appellate rules with: one minor amendment. : He said that the restyling project had been
successful because of the leadership shown by J udges Stotler and Logan and the hard work
and expertise of Professor Mooney and Mr. Garner. Judge Stotler added that a great debt was
also due to Judge Robert Keeton, who had initiated the project, and to Professor Charles Alan
Wright, Judge George Pratt, and Judge James Parker Lo , ‘

Judge Parker said that the next prOJect would be to restyle the body of criminal rules.
He noted that a ﬁrst draft had been prepared and would be considered by the Style
Subcommittee. A final draft would likely be submitted to the Adv1sory Committee on
Criminal Rules by December 1, 1998.. . :

REPORT OF THE TECHNOLOGY SUBCOMMITTEE

Mr. Lafitte referred to the docket sheet of technology issues set forth in the agenda
book. He pointed out that electronic filing of court papers was the most significant
technological development that would affect the federal rules. He noted that Mr. McCabe and
his staff had prepared a paper summarizing the rules-related issues that had been raised in the
10 electronic filing pilot courts. He added that the paper would be circulated to the reporters
and considered by the advisory committees.

PROPOSALS TO SHORTEN THE RULEMAKING PROCESS

Judge Stotler stated that the Executive Committee of the Judicial Conference had
asked the committee to consider ways to reduce the length of the rulemaking process. Each of
the advisory committees had discussed the matter and had concurred in principle that there
should be some shortemng of the process. No specific proposals, however, had been
forwarded. : :

At Judge Stotler’s request, Mr. Rabiej distributed and explained a chart setting forth
the time requirements for the rules process and setting forth various ways in which the times
might be reduced. He noted that some of the suggestions made for shortening the process are
controversial. He proceeded to explain each of the proposed scenarios.

Mr. Rabiej stated that proposed amendments are normally presented to the Supreme
Court following the September meeting of the Judicial Conference each year. He explained
that, except in emergency situations, the Conference does not send proposals to the Court
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following the March Conference meetings because the justices do not have sufficient time to
act on them before the May 1 period specified in the Rules Enabling Act.

One member questioned the need to shorten the process and asked the chair whether a,
policy decision had been made to shorten the process. She replied that no decision of the kind
had been made, but that the Executive Committee had asked the rules committees to consider
the issue. She added that the amount of time needed to consider a rule depends largely on the
nature of the particular rule.

Another member suggested that it would be better to leave the existing, deliberative
process in place, but to consider developing an emergency process that could be used to
address special circumstances requiring prompt committee action. Several other members
concurred in this judgment and suggested the need to develop a fast track procedure.

Several members noted that the need for accelerated treatment of an amendment
usually arises because the Congress or the Department of Justice decides to act on a matter
through legislation. They observed that the Congress in several instances has decided not to
wait for the orderly and deliberative promulgation of a rule because the process was seen as
taking too long. The chair replied that the advisory committees might consider certifying a
particular rule for fast track consideration.

One of the participants suggested that consideration be given to eliminating one or
more of the six entities that participate in considering an amendment, i.e., advisory committee,
public, standing committee, Judicial Conference, Supreme Court, and Congress. Others \
responded, however, that each entity plays an important part in the process. Therefore, it
would be unwise, both substantively and politically, to consider elimination of any of them.
Members pointed to the important role played by the standing committee in assuring quality
and consistency in the rules and that of the Supreme Court in giving the rules great prestige
and credibility.

One member recommended that the committees adopt a fixed schedule for submitting
proposed amendments to the rules as packages, such as once every five years. The advisory
committees could stagger their changes so that civil rules, for example, might be considered in
one year and criminal rules in the next. He advised the committee to accept the inevitability
that: (1) emergencies will arise on occasion; and (2) the Congress or the Department of
Justice will continue to press for action outside the Rules Enabling Act when they feel the
political need to do so. He concluded, therefore, that the committees should establish a firm
schedule for publishing and approving rules amendments in multi-year batches, but also take
due account of emergencies, political initiatives, and statutory changes.
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Judge Stotler suggested that further thought be given to the issue of shortening the
length of the rulemaking process and that additional discussion take place at the next |
committee meeting. She also suggested that further thought be given to the issue of making
the chairs of the advisory committees voting members of the Standing Committee.

NEXT COMMITTEE MEETINGS

The committee is scheduled to hold its next meeting on Thursday and Friday, January
7 and 8, 1999. Judge Stotler asked the members for suggestions as to'a meeting place so that
the staff could begin making reservations. She also asked the members to check their .
calendars and let the staff know their available dates for the June 1999 committee meeting.

Respectfully submitted,

Peter G. McCabe
Secretary
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LEONIDAS RALPH MECHAM ADMINISTRATIVE OFFICE OF THE

Director
UNITED STATES COURTS
. JOHN K. RABIE]
CLARENCE A. LEE, JR. ‘ , Chief
Associate Director WASHINGTON, D.C. 20544 Rules Committee Support Office

December 3, 1998
MEMORANDUM TO STANDING RULES COMMITTEE

SUBJECT: Legislative Report

The 105 Congress adjourned in October 1998 (subject to the call of the chair). During
the 105™ Congress, we monitored 38 bills and 3 joint resolutions that would affect the Federal
Rules of Practice and Procedure. These bills included 13 new bills that were introduced after the
committee’s June 1998 meeting. On behalf of the rules committees, five letters were sent since
the last committee meeting to the House and Senate Judiciary Committees expressing rules-
related concerns and drafting problems wiith pending legislation that involved the following issues:

° Civil Rule 30(b) — stenographic recording of depositions
] Evidence Rules 803 and 902 — admission of foreign records

° Various bankruptcy rules — authorizing or mandating the initiation of the
rulemaking process with respect to five separate proposals for rule changes (three
separate letters were sent)

Individual letters were also sent to Senator Hatch and Representatives Coble and
McCollum transmitting the pamphlets containing the proposed rule amendments published in
August 1998. The letters drew attention to several proposed amendments that included proposals
(amendments to Evidence Rules 404, 702, 803, and 902) which were similar to ones contained in
bills that had been introduced by the congressmen. Senator Hatch was also advised that the
Supreme Court-approved Civil Rule 23(f), a provision similar to one in the Senator’s bills, takes
effect on December 1, 1998.

Copies of the letters are attached. Only three of the 41 pieces of legislation ultimately
were approved and enacted into law.

The Taxpayer Confidentiality Act (Pub. Law No. 105-206) contains a provision amending
the Internal Revenue Code establishing an evidentiary privilege for communications between a
taxpayer and an authorized tax practitioner. It was decided not to transmit rules-related concerns
regarding this bill to Congress because: (1) the bill did not amend the rules directly, and (2)
Evidence Rule 501 itself recognizes the option of Congress to prescribe an evidentiary privilege
by an Act of Congress outside the rulemaking process.

1

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY




Legislative Report
Page Two

The Alternative Dispute Resolution and Settlement Encouragement Act (Pub. Law No.
105-315) requires each court to authorize and provide by local rules adopted under 28 U.S.C.
§ 2071 the option of voluntary ADR procedures. The original draft of the bill was revised at the
request of the rules committees to include a specific reference to the Rules Enabling Act.

The Omnibus Appropriations Act contained a provision (commonly referred to as the
McDade provision) subjecting government attorneys to attorney conduct rules established under
state laws or rules. The provision will supersede the Thornburg memorandum and accompanying
regulations, to the extent that they are inconsistent. The effective date of the provision is delayed
for 180 days. The provision was formerly included in a stand-alone bill, Citizens Protection Act
of 1998. The rules committees have not expressed a position on it.

Although not part of the enacted law, the conference report accompanying the Omnibus
Appropriations Act requires the Judicial Conference to report its findings by April 15, 1999, on
whether Criminal Rule 6 should be amended to entitle a witness appearing before a grand jury to
be accompanied by counsel. An earlier version would have amended the rule directly, but was
defeated. The Criminal Rules Committee had appointed a subcommittee, chaired by Judge
David D. Dowd, to study grand jury reform proposals in general. Judge Davis later tasked the
subcommittee with reporting on the specific issue dealing with a witness’ right to have an
attorney attend the grand jury session.

A major bankruptcy bill seemed to be headed for approval late in the congress. It would
have required substantial revisions to the bankruptcy rules. In addition, several of its provisions
raised serious rulemaking process concerns. In the end it failed. But it — or somethmg like it —
is likely to be reintroduced in the next congress.

Two bills were introduced and actively considered by the House and Senate Judiciary
Committees, which would provide parties with the right to Temove most class actions from state
court to the federal court under certain criteria subject to the discretion of a federal judge. The
Mass Torts Working Group is carefully considering the consequences of the bill, which is likely
to be reintroduced early in the next congress. The Federal/State J urlsdlctlon Committee is also .

studying the bill.

A chart showing the status of the rules-related bills is attached.
<0 Rk

John K. Rabiej

Attachments
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LEGISLATION AFFECTING
THE FEDERAL RULES OF PRACTICE AND PROCEDURE
105th Congress.
SENATE BILLS
S. 3 Omnibus Crime Control Act of 1997
. Introduced by: Hatch and others
. Date Introduced: January 21, 1997
. Status: Referred to the Committee on Judiciary
. Provisions affecting rules
. Sec. 501. Increase the number of government peremptory challenges from 6 to 10
[CR24(b)] ~
. Sec. 502. Allow for 6 person juries in criminal cases upon request of the
defendant, approval of the court, and consent of the government [CR23(b)]
. Sec. 503. Requires an equal number of prosecutors and defense counsel on all
rules committees [§ 2073] ‘
. Sec. 713. Allow admission of evidence of other crimes, acts or wrongs to prove

dlsposmon toward a particular individual [EV404(b)]

. Sec. 821. Amends the language of CR35(b) (Reduction of Sentence) and the
sentencing guidelines [CR35(b)] ‘

. Sec. 904. Amends the statute governing proceedings in forma pauperis [AP Form
4]

S. 79 Civil Justice Fairness Act of 1997 (See H.R. 903)
. Introduced by: Hatch
. Date Introduced: January 21, 1997

. Status: Referred to Committee on the Judiciary — letter from Standing Committee to
Hatch (4/29/97)

. Provisions affecting the Rules:
. Sec. 302 Amends Evidence Rule 702 regarding expert testimony [EV702]

. Sec. 302 Amends Civil Rule 68 regarding offers of judgment [CV68]

S. 225 Sunshzne in Litigation Act of 1997 -
. Introduced by: Kohl
. Date Introduced: January 28, 1997

. Status: Referred to Committee on the Judiciary — letter from Standing Committee to
Hatch (4/1/97)

. Provisions affecting rules \
. Sec. 2 Adds a new section to title 28 controlling procedures for entering and

modifying protective orders [CV26(c)]

Page 1
December 3, 1998 (12:02PM)
Doc. # 2200



S. 254 Class Action Fairness Act of 1997

. Introduced by: Kohl

. Date Introduced: January 30, 1997

. Status: Referred to Committee on the Judiciary; Subcommittee on Oversight and Courts.
. Provisions affecting rules

Sec. 2 requires class counsel to serve, after a proposed settlement, the State AG
and DOJ as if they were parties to the class action. A hearing on the fairness of
the proposed settlement may not be held earlier than 120 days after the date of that
service. [CV23] ‘ : :

S. 400 Frivolous Lawsuit Prevention Act of 1997

. Introduced by: Grassley

. Date Introduced: March 5, 1997

. Status: Referred to Committee on the Judiciary; Subcom. on Oversight and the Courts
. Provisions affecting rules:

Section 2 amends Civil Rule 11(c) removing judicial dlscretlon not to impose
sanctions for violations of rule 11. [CV11]

S. 1081 Crime Victim’s Assistance Act (See H.R. 924; H. R 1322; S.J. Res 6)
. Introduced by: Kennedy and Leahy

. Date Introduced: July 29, 1997

. Status: Referred to Committee on Judiciary.

. Provisions affecting rules:

Page 2

Section 121 would amend Criminal Rule 11 by adding a requirement that victims
be notified of the time and date of, and be given an opportunity to be heard at a
hearing at which the defendant will enter a plea of guilty or nolo contendere.
[CR11] :

Section 122 would amend Criminal  Rule 32 to provide for an enhanced victim
impact statement to be included in the Presentence Report. Victims should be
notified of the preparation of the Presentence Report and provided a copy. [CR32]
Section 123 would amend Criminal Rule 32.1 by requiring the Government
notify victims of certain crimes of preliminary hearings on revocation or
modification of probation or supervised release. The victims will also be given
the right of allocution at those hearings. [CR32.1]

Section 131 would amend Evidence Rule 615 to add victims of certain crimes to
the list of witnesses the court can not exclude from the court room.[EV615]

December 3, 1998 (12:02PM)

Doc. # 2200
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S. 1301 Consumer Bankruptcy Reform Act of 1997

Introduced by: Grassley

Introduced: October 21, 1997;9/23/98 Senate passed companion measure H R.31501in
lieu of this measure

Status: 5/21/98 - Ordered to be reported with amendments favorably; 6/4/98 placed on
Senate Legislative Calendar; Jul 21, 1998 Senator Hatch from Committee on Judiciary;
filed written report. Report No. 105-253(Additional and minority views filed.) Letter sent
from Judge Stotler.

Provisions affecting rules: None directly amending the rules or instructing judicial
conference to propose rule amendments, will likely move with either H. R. 3150, S. 1914,
or both, which do contain rules issues.

S. 1352 Untitled

Introduced by: Grassley

Date Introduced: October 31, 1997

Status: Referred to Committee on the Judiciary — letter from Civil Rules Committee to
Hatch (4/17/98)

. 4/2/98 Approved by Subcom. on Oversight and Courts; Sent to full committee
Provisions affecting rules

. amends Civil Rule 30 restoring stenographic preference for recording depositions

S. 1721 Untitled

Introduced by: Leahy

= Date Introduced: March 6, 1998 ‘

Status: Referred to Committee on the Judiciary

Provisions affecting rules

. requires the Judicial Conference to review and report to Congress on whether the
FRE should be amended to create a privilege for communications between parents
and children |

S. 1737 Taxpayer Confidentiality Act (See Public Law 105-206; 7/22/98)

Page 3

Introduced by: Mack

Date Introduced: March 10, 1998

Status: Referred to Committee on Finance; included in the IRS restructuring Bill marked-

up on 3/31/98 (HR 2676); HR 2676 passed the Senate on 5/7/98; June 24™ Conference

Report; House approves conference report, 6/25/98; Senate approves report, 7/9/98

Provisions affecting rules

. Amends the Internal Revenue Code to apply attorney-client privilege to
communications between a taxpayer and any authorized tax practitioner (CPA,
Enrolled Agent, etc) in noncriminal matters before the IRS and in federal court

December 3, 1998 (12:02PM)
Doc. # 2200



S. 1914 Business Bankruptcy Reform Act
. Introduced by: Grassley
. Introduced: April 2, 1998

. Status: 6/2/98 Subcommittee on Oversight and Courts concluded hearings; letter from
Judge Stotler sent.

. Provisions affecting rules: several provisions request the bankruptcy rules committee to
propose for adoption rules or forms to 1mplement statutory changes See H.R. 3150 and
S. 1301 ‘

S. 2030 Grand Jury Due Process Act (See S. 2260)

. Introduced by: Bumpers

. Date Introduced: May 4, 1998

. Status: Referred to Committee on Judiciary

. Provisions affecting rules

° Would amend CR 6 [The Grand Jury] to allow witnesses before the grand jury the
assistance of counsel while in the grand jury room

S. 2083 Class Action Fairness Act of 1998
. Introduced by: Grassley and Kohl
. Introduced on: May 14, 1998

. Status: 9/10/98: Subcommittee on Oversight and Courts. Approved for full committee
consideration with an amendment in the nature of a substitute favorably.

. Provisions affecting rules
. Limits attorney fees in class actions to a reasonable percentage of damages

actually paid; general removal of class actions from state to federal courts; undoes
1993 amendments to Civil Rule 11 and requires sanction for frivolous filing

[CV1]]

S. 2163 Judicial Improvement Act of 1998 (See H.R. 660; H.R. 1252)
. Introduced by: Senator Hatch
. Introduced on: June 11, 1998
. Status: Committee on the Judiciary
. Provisions affecting rules

. Section 3 deals with special masters;

. Section 4 allows for interlocutory appeal of court orders granting or denying class

action certification decisions

S. 2260 Appropriations for Department of Commerce; Justice, efc.- Amendment 3262

. Introduced by: Bumpers
. Date Introduced: July 22
. Status: Amendment agreed to ( S. 2260 passed the Senate 99-0 on 7/23/98); Not in bill,

but conference report requires Judicial Conference to study the issue and report to
Appropriations Committee by 4/15/99

. Provisions affecting rules:
Requires Judicial Conference to issue a report on the grand jury amendments by 4/15/99

Page 4
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S. 2289 Grand Jury Reform Act of 1998 (SEE S. 2030) : , /

. Introduced by: Senator Bumpers

. Introduced on: July 10, 1998

. Status: Committee on the Judiciary
. Provisions affecting rules

. Section 2 would amend CR6 [The Grand Jury] to list the rights and
responsibilitieS‘of jurors.and providing notice to witness of certain rights

. Section 2 would also give Grand Jury witnesses the right to an attorney, paid for
under 18 USC 3006A if necessary

S. 2373 Alternative Dispute Resolution of 1998
. Introduced by: Senator Grassley
. Introduced on: July 30, 1998
. Status: 10/13/ 98 Referred to Subcommittee on Oversight and Courts
. Provisions affecting rules
. Requires courts to authorize by local rule adopted under 2071 the use of voluntary
ADR procedures

HOUSE BILLS
H.R. 660 Untitled (See S. 2163)

. Introduced by: Canady
. Date Introduced: February 10, 1997

. Status: Referred to Committee on the Judiciary; letter from Standing Committee to
Canady (4/1/97); Judge Niemeyer met with and discussed bill with Canady on 4/29/97

. Provisions affecting rules .
. Sec. 1 would amend title 28 to allow for an interlocutory appeal from the decision

certifying or not certifying a class [CV23]

H.R. 903 Alternative Dispute Resolution and Settlement Encouragement Act (See S. 79)
. Introduced by: Coble

. Date Introduced: March 3, 1997; Mar 7, 1997 Referred to the Subcommittee on Courts
and Intellectual Property.

. Status: Letter to Hyde from Standing Committee (4/21/97)

. Provisions affecting rules:
. Section 3 Amends title 28 to provide an offer of judgment provision [CV68] and
. Section 4 amends Evidence Rule 702 governing expert witness testimony.

[EV702]

Page 5

December 3, 1998 (12:02PM)

Doc. # 2200



HR. 924 Victim Rights Clarification Act
. Introduced by: McCullum
. Date Introduced: March 5, 1997
. Status: Passed and signed into law.(Pub. L. No. 105-6)
. Provisions affecting the rules:
. Adds new section 3510 to title 18 that prohibits a judge from excluding from
| viewing'a trial any victim who wishes to testify as an impact witness at the
sentencing phase of the trial. [EV 615] ‘

HR. 1252 Judicial Reform Act of 1997 (See H.R. 660; S. 2163)

. Introduced by: Hyde

. Date Introduced: April 9, 1997 ‘

. Status: 4/23/98 passed House; 4/24/98 referred to Senate—Letter from Civil Rules

Committee to Hatch, re: Section 3 (5/7/98)

. Provisions affecting rules:
. Section 3 amends title 28, section 1292(b), and would provide for interlocutory
appeal of a class action certification decision. [CV23]
. Provides discretion to judge to televise civil and criminal case proceedings,
including trials
. Sunsets provision governing CJRA plans

H.R. 1280 Sunshine in the Courtroom Act
e Introduced by: Chabot
. Date Introduced: April 10, 1997

° Status: Referred to Committee on the Judiciary
° Provisions affecting rules:
e Enacts a stand alone statute that would authorize the presiding judge to allow

media coverage of court proceedings. Authorizes the Judicial Conference to
promulgate advisory guidelines to assist judges in the admunstratmn of medla

coverage. [CR53]

H.R. 1492 Prisoner Frivolous Lawsuit Prevention Act of 1997
. Introduced by: Gallegly
. Date Introduced: April 30, 1997

. Status: Referred to Committee on the Judiciary, Subcommittee on Cnme
. Provisions affecting rules:
. Would amend Civil Rule 11 to mandate imposition of a sanction for any violation

of Rule by a prisoner. [CV11]

Page 6
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H.R. 1536 Grand Jury Reduction Act

. Introduced by: Goodlatte
. Date Introduced: May 6, 1997
. Status: Referred to Committee on the Judiciary — CACM considered proposal 6/97;

referred to ST, rec’d that Judicial Conference oppose the legislation; Rec. Approved
3/98; letter sent by Conference Secretary to Goodlatte (4/17/98)

e ' Provisions affecting rules:
. Would amend Section 3321 of title 28, reducing the number of grand jurors to 9,

with 7 required to indict. [CR6]

H.R. 1745 Forfeiture Act of 1997 ‘
. Introduced by: Schumer on behalf of the Adnnmstratlon -

. Date Introduced: May 22, 1997
. Status: Referred to Judiciary and Ways and Means
. Provisions affecting rules:

. Several including §§102 and 105 directly amending Admiralty Rules and § 503
creating a new Criminal Rule 32.2 on forfeiture and related conforming
amendments to other criminal rules [CR32.2]

H.R. 1965 (formerly H.R. 1835) Civil Asset Forfeiture Reform Act

. Introduced by: Hyde and Conyers
. Date Introduced: June 20, 1997
. Status: Reported to the House, 10/30/97; Letter with Judiciary’s comments being

coordinated by LAO; including concerns about time deadlines in adrmralty cases; 10/20
98: Ways and Means and Commerce discharged
. Provisions affecting rules:
. Section 12(b) amends Paragraph 6 of Rule C of the Supplemental Rules for
Certain Admiralty and Maritime Claims (extends the notice requirement from 10
days to 20).

H.R. 2135 Bail Bond Fairness Act of 1997

. Introduced by: McCollum

. Date Introduced: July 10, 1997

. Status: 3/12/98 Judge Davis testified at Subcommittee. Hearlngs Held.
. Provisions affectmg rules: Section 2 of the bill would amend CR46(e)

HR 2603 (became H.R.3528) Alternative Dispute Resolutzon and Settlement Encouragement
Act (Pub. Law No. 105-315; 10/30/98)

. Introduced by: Coble and Goodlatte
. Date Introduced: October 2, 1997
. Status: April 21, 1998 passed House, amended; 04/22/98 Referred to Senate Committee

on the Judiciary; 10/7/98, passed Senate, amended; 10/10/98 cleared for White House
. Provisions affecting rules:

. Requires courts to authorize by local rule adopted under 2071 the use of voluntary
ADR procedures
Page 7 )
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. Section 3 would amend § 1332 of title 28, United States Code, to provide for
awarding reasonable costs, including attorneys’ fees, if a written offer of judgment
is not accepted and the final judgment is not more favorable to the offerce than the
offer.

H.R. 3150 Bankruptcy Reform Act of 1998

Introduced by: Gekas

Introduced: February 3, 1998

Status: 6/10/98 Passed House; 6/5/98 letter sent to Judiciary Committee leadership;
7/7/98 Placed on Senate Legislative Calendar, Calendar No. 457; died in conference
Provisions affecting rules: several provisions request the bankruptcy rules committee to
propose for adoption rules or forms to implement statutory changes

H R. 3396 Citizens Protection Act of 1998 (See S. 2260)

Introduced by McDade

Introduced on March 5, 1998

Status: referred on 3/5/98 to full Judiciary Committee (193 co-sponsors as of 8/4/8);
passed as part of budget bill

Provisions affecting rules: Subjects government lawyers to attorney conduct rules
established by State laws or rules

HR 35 77 Confidence in the Family Act (See H.R. 4286)

L

Introduced by: Lofgren

Date Introduced: March 27, 1998

Status: Referred to Judiciary; attempt to-add to HR 1252 failed

Provisions affecting rules:

. would amend EV501 by adding a new section creating a privilege for
communications between parents and children

H.R. 3745 Money Laundering Act of 1998 (See also HR. 1756 and S. 2165)

Page 8

Introduced by: McCollum

Date Introduced: May 5, 1998

Status: 6/5/98 Forwarded by Subcommittee to Full Committee; 6/12/98 letter sent to
Judiciary Committee leadership. Letter sent by Judge Smith 6/12/98.

Provisions affecting rules: Section 11 provides for admission of foreign records in civil
cases. It is consistent with the proposed amendments to EV 803 and 902, which will be
published for comment this fall. '

December 3, 1998 (12:02PM)
Doc. # 2200
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H.R. 3789 Class Action Jurisdiction Act of 1998
. Introduced by: Hyde
. Date Introduced: April 29, 1998

. Status: Referred to Judiciary; mark-up by subcommitiee; mark—up by full commlttee 8/5;
'9/10/98 : reported to full House
. Provisions affecting rules: The bill would give federal courts original Junsd1ct10n in class

actions in diversity cases without regard to the value of the item in controversy and
provide for removal of all class actions from state courts.

H.R. 3905 Fairness in Asbestos Compensation Act of 1998

. Introduced by: Representative Hyde
. Date Introduced: May 20, 1998
. Status: Referred to Committee on the Judiciary
. Provisions affecting rules
. 'Creates the Asbestos resolution Corporation to conduct medical reviews and

ADR. Also sets out provisions governing asbestos litigation in courts, including
offer of judgment provisions, limits on class actions, and pre-filing medical
certification.

HR 4221 Untitled

. Introduced by: Representatlve Coble

. Date Introduced: July 16, 1998

. Status: Referred to Committee on the Judiciary — letter from Civil Rules Committee to
Hatch (7/21/98); letter sent by Judge Niemeyer 8/7/98

. Provisions affecting rules
. Amends Civil Rule 30 restoring stenographic preference for recording depositions

H.R. 4286 Parent-Child Privilege (See H.R. 3577)

. Introduced by: Representative Andrews

. Date Introduced: July 21, 1998

. Status: Referred to Committee on the Judiciary; 7/31/98 referred to Subcommittee on
Courts and Intellectual Property

. Provisions affectmg rules
. Adds Rule 502 to Federal Rules of Evidence establishing a parent/child privilege
. Has technical error in section b Clerical amendments and a very strange effective

date.

Joint Resolutions

Page 9
December 3, 1998 (12:02PM)
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S.J. Res. 6 (See also S.J 44; H.J. Res 71; HR 1322; S. 1081; H.R. 924))

. Introduced by: Kyl and Feinstein

. Date Introduced: January 21, 1997

.« Status: Referred to Committee on the Judiciary; 4/28/98 hearing held (S.J. 44); amended
7/7/98; 7/7/98 Reported to Senate by Senator Hatch with an amendment in the nature of a
substitute. Placed on Senate Legislative Calendar - Calendar No. 455. . .

. Provisions affecting rules:
. Victim’s rights [CR32]

Page 10
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Doc. # 2200

aret
—

-

=

t

7

<o,

£
S

.

7}

Zry (T

i B |

5

-

S



. e PP

Jowks Ty e T Yol X

P T e T N“‘I\JH« o e

PR P—







]

1

an e A e

£

D

1

S

% 3

i

LI

L2 T A

3

-

ALICEMARIE H. STOTLER

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C.20544

CHAIR
' - WILL L. GARWOOD
PETER G. McCABE o APPELLATE RULES
SECRETARY

ADRIAN G. DUPLANTIER

_June 5, 1998 BANKRUPTCY RULES

‘PAUL V. NIEMEYER
CIVIL RULES

Honorable Henry J. Hyde
‘W. EUGENE DAVIS

- Chairman, Committee on the Judiciary ' ‘ CRIMINAL RULES
United States House of Representatives
Room 2138 Rayburn House Office Building ';'f,.'?,’éu"égﬁﬂg

Washington, D.C. 20515
Dear Chairman Hyde:

I write on behalf of the Judicial Conference’s Committee on Rules of Practice and
Procedure (Standing Committee) to express concern regarding certain provisions of H.R. 3150, the
“Bankruptcy Reform Act of 1998" (Act). Section 503 of the Act would enact a provision that is '
similar to proposed rule amendments that the Advisory Committee on Bankruptcy Rules is
presently studying and has recommended for publication and comment. In addition, five other
provisions of the Act—though worded differently—would also undermine the Rules Enabling Act
rulemaking process by authorizing the initiation of the rulemaking process outside the normal
procedures. (28 U.S.C. §§ 2071-77.)

I urge you and your colleagues to decline to support § 503 pending the completion of the
rulemaking process. I would also recommend that the wording of the five sections, which authorize
or mandate the initiation of the rulemaking process, be revised to follow the procedures established
by the Rules Enabling Act.

Section 503

Section 503 of the Act would require clerks of courts to maintain a register of all
governmental units to ensure that the appropriate government office receives adequate notice of
bankruptcy filings. As with any large corporation, notices of bankruptcy filings have often been
misdirected to the wrong office or unit within a given governmental agency. A delayed response to
a bankruptcy filing has led to unfortunate consequences, including the loss of significant procedural
and substantive protections. - '

In March 1995 the Advisory Committee on Bankruptcy Rules began working with the
Department of Justice to develop a solution to the problem. After several meetings and discussions
with affected persons and organizations, the advisory committee has now recommended that
proposed amendments to Rules 1007, 2002, and 5003, which are designed to improve notice to
governmental units, be published for comment. If approved by the Standing Committee, which
meets in mid-June, the proposal will be published for comment in mid-August 1998.

CHAIRS OF ADVISORY COMMITTEES



Honorable Henry J. Hyde : Page 2

The proposed rule amendments are similar in effect to § 503, but there are some important |
differences. Initially, the proposed rule amendments require only annual, and not quarterly, updates
of the register. The advisory committee opted for the annual reporting for two reasons. First, the
number of governmental units that need to be included in the register would be substantial.
Updating the list by court personnel would be time consuming and laborious. More frequent
updating of the list would also impose a greater burden on debtors and their attorneys who would be
compelled to review the revised lists more often. Second, the proposed rule amendments provide
for a “safe harbor” mailing address, but the failure to use that address does: not invalidate any notice
that is otherwise effective. Finally, the proposed rule amendments would not require the posting of

addresses of municipalities and other local governments. Domg s0 would add thousands of entities
to the register and would impose a costly burden on the clerk. ‘

The advisory committee expects that the public comment stage will provide helpful insights
into the differences between § 503 and the proposed rule amendments. The public comment stage
will also provide an opportunity to those persons and organizations that are most affected by the
proposed rule changes to respond to them. At the end of the rulemaking process this added
scrutiny by the public, rules committees, Judicial Conference, and Supreme Court, will provide
Congress. with a much better record on which to base its decision. For these reasons, further action
on § 503 might be better deferred to allow the Rules Enabling Act rulemakmg process to proceed

Rule and ‘Fo‘rm;‘Amendments Referred to the Rulemaking Process

Sections 233, 235, 410, 412, and 517(e) would authorize or mandate the initiation of the
rulemakmg process in regard to five separate proposals for rule changes. Each of these sections is
worded dlfferently, which may lead to unexpected consequences and may create some needless

confusron

o Section 233 states that the “Advisory Committee on Bankruptcy Rules of the
Judicial Conference of the United States shall . . . propose for adoption” standard
form disclosure statements and plans of reorganizations for small business debtors.

] Section 235 states that “after consultation with the Director of the Executive for the
United States Trustees and the Judicial Conference . . . the Attorney General shall
propose for adoption” amended Federal Rules of Bankruptcy Procedure and Official
Forms...

o Section 410 states that it is the “sense of Congress that rule 9011 be modified” to
include a requirement that all documents be submitted to the court only after the
debtor or the debtor’s attorney has made a reasonable inquiry to verify the
information contained in such documents.

° Section 412 provides that the “Judicial Conference shall establish” official forms to
facilitate comphance with amendments made by §§ 101 and 102.
L] Section 517 states that it is the “sense of Congress that the Advisory Committee

. should-. . . propose for adoptron” amended rules that provide that a governmental
umt may ObJCCt toa confn‘matlon of a plan on or before 60 days after the debtor files

all tax returns.
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Honorable Henry J. Hyde ‘ Page 3

Some of the above sections bypass the initial stages of the Rules Enabling Act process and
needlessly undercut in varying degrees the proper role of the Judicial Conference and its
committees in the rulemaking process. Under procedures promulgated pursuant to the Rules
Enabling Act, the Judicial Conference’s advisory rules committees are responsible for considering
every rule change proposed from “any source, new statutes and court decisions affecting the rules,
and legal commentary.” In accordance with those procedures, a suggestion in any form from
Congress, including a letter from an individual member, that proposes a particular rule change
would be promptly referred to the pertinent advisory rules committee for consideration and the
initiation of the rulemaking process. Moreover, the provision that requires the- Conference to
“establish™ forms consistent with changes to the Bankruptcy Code (§ 412) is unnecessary because
the advisory committee automatically reviews the rules and forms to identify and prescribe
necessary amendments to conform to legislation amending the Code.

If the above five sections in H.R. 3150 are intended to initiate the rulemaking process, they
may invite needless confusion in discerning possible degrees of difference because of the different
wording. Moreover, the sections might compromise the integrity of the rulemaking process.
Uniformly worded provisions that request the Judicial Conference to consider amending the rules
would be easier to understand, and the initiation of the rulemaking process would begin without
delay. The revision of these five sections in H.R. 3150 could be done easily consistent with the
Rules Enabling Act and without frustrating the intent of the provisions.

Conclusion .

The Judicial Conference of the United States strongly supports and promotes the integrity of
the rulemaking process as prescribed by the Rules Enabling Act. The Act establishes a partnership
between the courts and Congress designed to handle the daily business of the courts, which are
matters of concern to all branches of the Government. This partnership has worked well. Turge
you to: (1) oppose § 503 and allow the Rules Enabling Act rulemaking process to proceed; (2)
revise §§ 233, 235, 410, and 517 by adopting uniform language requesting the Judicial Conference
to consider amending the pertinent Bankruptcy Rules or forms; and (3) consider deleting § 412
unnecessary because official forms are regularly revised to reflect new legislation. :

Please feel free to contact me if you have any questions, or if I can be of any assistance to
you on this matter. ‘

Sincerely,

Alicemarie H. Stotler
United States District Judge
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C.20544 -

I3

ALICEMARIE H. STOTLER CHAIRS OF ADVISORY COMMITTEES

CHAIR
WILL L. GARWOOD
PETER G. McCABE ‘ APPELLATERULES
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ADRIAN G. DUPLANTIER

BANKRUPTCY RULES

June 12, 1998 :

PAUL V. NIEMEYER
CIVIL RULES

Honorable Henry J. Hyde o | w’cign?aﬁuﬂls
Chairman, Committee on the Judiciary
United States House of Representatives
Room 2138, Rayburn House Office Building
Washington, D.C. 20515

FERN'M. SMITH
EVIDENCE RULES

Dear Mr. Chairman:

I write on behalf of the Judicial Conference’s Advisory Committee on Evidence Rules to
express concern regarding a certain provision of HLR. 3745, the “Money Laundering Act of
1998.” which was introduced by Representative Bill McCollum on April 29, 1998. Section 11 of
the Act adds a new § 2466 to title 28, United States Code, which sets out procedures for the
admission of foreign records in a civil case. The provision is substantively similar to, but more
limited in scope than, proposed amendments to the Evidence Rules that have been approved for
release for public comment by the Standing Committee on Rules of Practice and Procedure in

accordance with the “Rules Enabling Act” rulemaking process. Accordingly, I urge you and

your colleagues to decline to support § 11 of the Act pending completion of the rulemaking
process. ‘ ‘ ‘ ‘

Under Rules 803 and 902 of the Federal Rules of Evidence, foreign records of regularly
conducted activity (e.g., business records) in a civil case, and domestic business records in a civil
or a criminal case may be admitted as evidence only when certain foundation requirements
substantiating the record’s authenticity have been satisfied. The foundation requirements are
usually established by a testifying witness, unless the parties stipulate otherwise. Under 18
U.S.C. § 3505, however, foreign business records may be admitted under a streamlined
procedure in a criminal case if a certification of the record’s authenticity is submitted by a
qualified person, under circumstances in which the law of the foreign country would punish a

" false certification. In accordance with these procedures, foreign records may be admitted without

the expense and inconvenience of producing time-consuming foundation witnesses. Section 11
of the Act would extend the streamlined procedure to the admission of foreign business records

in civil cases.

The advisory committee concluded that the evidence rules should be amended to provide
for uniform treatment of both foreign and domestic business records in civil and criminal cases
based on the streamlined certification procedure in 18 U.S.C. § 3505. At its October 1997
meeting, the advisory committee recommended that proposed amendments to Evidence Rules




Honorable Henry J. Hyde
Page Two

803(6) and 902 be published for public comment. The recommendation to publish the
amendments was approved by the Standing Committee at its January 1998 meeting. The
proposed amendments will be published for comment in mid-August. (A copy of the proposed
amendments is attached for your information.)

" The proposed amendments to Evidence Rules 803(6) and 902 provide a comprehensive
scheme.governing the admission of foreign and domestic records in the federal courts. H.R.
3745's addition of a new statutory provision in title 28 governing the admission of foreign
records in civil cases may not be substantively inconsistent with the proposed amendments to the
Evidence Rules. Nonetheless, it frustrates one of the key purposes of the Federal Rules of
Evidence, which is to include all relevant evidentiary provisions in a single location. Section 11
of the Act would create the odd situation of having separate provisions in the federal rules, title
18, and title 28, United States Code, governing the admission of business records in civil and
criminal cases. Worse still, § 11 may generate unnecessary confusion and wasteful satellite
litigation either by careful attorneys attempt"%ng to discern differences between the rules and the
statutory provisions or by attorneys unaware of these provisions scattered in the rules and the

statutes. o , <

The advisory committee expects that the public comment stage will provide belpful
insights into the proposed rule amendments. The public comment stage will also provide an
opportunity to those persons and organizations-that are most affected by the proposed rule
changes to respond to them. At the end of the rulemaking process, this added scrutiny by the
public, rules committees, Judicial Conference, and Supreme Court, will provide Congress with a
much better record on which to base its decision. - | o

The elimination of § 11 from H.R. 3745 would not frustrate the purpose of the “Money
Laundering Act of 1998.” But its deletion would further the policies of the longstanding “Rules
Enabling Act” rulemaking process that has béen established by agreement of Congress and the
courts. For these reasons, further action on § 11 of the Act might be better deferred to allow the
Rules Enabling Act rulemaking process to proceed. Ilook forward to continuing this dialogue
with you on this important matter. o o

Sincerely yours,

L

Fern M. Smith
United States District Judge
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C.20544

ALICEMARIE H.STOTLER CHAIRS OF ADVISORY COMMITTEES
CHAIR -
WILL L. GARWOOD
PETER G. McCABE APPELLATE RULES
SECRETARY ‘ June 16, 1998 o
/ ADRIAN G. DUPLANTIER
. BANKRUPTCY RULES
Honorable Charles E. Grassley PAUL V. NIEMEYER
Chairman, Subcommittee on . CIVILRULES
Administrative Oversight and the Courts wCEL ‘
Committee on the Judiciary ‘ ';&?ﬁiugis
United States Senate ‘ )
Room 308 Hart Senate Office Building ‘ ';5,'?,':,}‘@55“?,",_';"

Washington, D.C. 20510
Dear Mr. Chafrman:

I write on behalf of the Judicial Conference’s Committee on Rules of Practice and Procedure
(Standing Committee) to express concern regarding certain provisions of S. 1914, the “Business
Bankruptcy Reform Act of 1998" (Act). Section 501 of the Act would enact provisions that are
similar to proposed rule amendments that the Advisory Committee on Bankruptcy Rules is presently
studying and has recommended for publication and comment. In addition, three other provisions of
the Act would also undermine the Rules Enabling Act rulemaking process (28 U.S.C. §§ 2071-77)
by authorizing the initiation of the rulemaking process outside the riormal procedures. Finally, the
effective date set for one of the provisions in the bill is based on a misunderstanding of the
rulemaking process that might create confusion and wasteful litigation. ‘ h

I urge you and your colleagues to decline to support § 501 pending the completion of the
rulemaking process. I would also recommend that the wording of the three sections, which mandate
the initiation of the rulemaking process, be revised to take into account the Rules-Enabling Act
rulemaking process, and that the effective date provision in another section, which is tied into the
rulemaking process, be clarified.

Section 501

Section 501 of the Act would require clerks of courts to maintain a register of all
governmental units to ensure that the appropriate government office receives adequate notice of
bankruptcy filings. As with any large corporation, notices of bankruptcy filings have often been
misdirected to the wrong office or unit within a given governmental agency. A delayed response to
a bankruptcy filing has led to unfortunate consequences, including the loss of significant and
substantive procedural protections.

In March 1995 the Advisory Committee on Bankruptcy Rules began working with the
Department of Justice to develop a solution to the problem. After several meetings and discussions
with affected persons and organizations, the advisory committee has now recommended that
proposed amendments to Rules 1007, 2002,-and 5003, which are designed to improve notice to
governmental units, be published for comment. If approved by the Standing Committee, which
meets in mid-June, the proposal will be published for comment in mid-August 1998.
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The proposed rule amendments are similar in effect to § 501, but there are some important
differences. Initially, the proposed rule amendments require only annual, and not quarterly, updates
of the register. The advisory committee opted for the annual reporting for two reasons. First, the
. number of governmental-units that need to be included in the register would be substantial.
Updating the list by court personnel would be time consuming and laborious. More frequent
updating of the list would also impose a greater burden on debtors and their attorneys who would be
compelled to review the revised lists more often. Second, the proposed rule amendments provide a
“safe harbor” address, but the failure to use that address does not invalidate any notice that is .

otherwise effective. Finally, the proposed rule amendments would not require the posting’ of
addresses of mumcrpahtxes and other local governments. Doing so would add thousands of entities
to the register and would i unpose a costly burden on the clerk. ‘ :

The advisory rules committee expects that the public comment stage wﬂl provxde helpful
insights into the differences between § 501 and the proposed rule amendments. The public.comment
stage will also provide an opportunity to those persons and organizations that are most affected by
the proposed rule changes to respond to them. At the end of the rulemaking iprocess; this added
scrutiny by the pubhc rules committees, Judicial Conference, and Supreme Court, will provide
Congress with a much better record on which to base its decision. For these reasons, further action
on § 501 mrght be better deferred to allow the Rules Enabling Act rulemakmg process to proceed

I

Rules and Form Amendments Referred to the Rulernakmg Proces 1

Sections 403, 405, and 502 would mandate the mrtranon of the rulemakmg process in regard
to three separate proposals for rule changes. Co ;

. Section 403 states that the “Advisory Committee on Bankruptcy Rules of the Judicial
Conference shall . . . propose for adoption standard form drsclosure statements and
plans of reorgamzatlons for small business debtors. . . .”

° Section 405 states that the “Advisory Committee on Bankruptcy Rules of the Judicial
Conference shall . . . propose for adoption revisions to the Federal Rules of
Bankruptcy Procedure and Official Forms that would enable small business debtors

. to comply with section 308 of title 11, United States Code.”

. Sectron 502 states that the “Advisory Committee on Bankruptcy Rules of the J udrcral
Conference shall . . . propose for adoption rules under which federal, state, and {ocal
governmental umts may designate the manner in which a trustee may make a request
for the determination of any impaid . . . liability for any tax incurred during the
administration of the case. ...”

The above sections bypass the initial stages of the Rules Enabling Act process and needlessly
undercut the proper role of the Judicial Conference and its committees in the rulemaking process.
Under procedures promulgated pursuant to the Rules Enabling Act, the Judicial Conference’s
advisory rules committees are responsible for considering every rule change proposed from “any
source, new statutes and court decisions affecting the rules, and legal commentary.” In accordance
with those procedures, a suggestion in any form from Congress, including a letter from an individual
member, that proposes a particular rule change would be promptly referred to the pertinent advisory
rules committee for consideration and the initiation of the rulemaking process. Moreover, as soon as
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legislati- 2 amending the Bankruptcy Code is enacted, the Advisory Committee on Bankruptcy Rules
automa:: ;ally reviews the rules and forms to identify and prescribe necessary rule amendments and

form re- sions to conform to it.

-{odest changes in the three pertinent sections of the bill would accomplish the bill’s goals
without bypassing the initial stages of the Rules Enabling Act and compromising its integrity. For
examplc. the language of the sections could easily be revised to request the Judicial Conference to
conside: amending the rules. These minor revisions would be consistent with the Rules Enabling
Act, anc the initiation of the rulemaking process would begin without delay.

Section 404 sets the effective date of a new § 308 of the Bankruptcy Code on “the date on
which the Supreme Court . . . prescribes rules to provide for appropriate forms and reporting under
§ 308 of title 11, United States Code.” Under the Rules Enabling Act, the Supreme Court prescribes
and transmits rule amendments to Congress before May 1 of a given year. The rule amendments
would then take effect on the following December 1 after Congress has had the opportunity to
consider them. Under the bill, new § 308 of the Bankruptcy Code would probably take effect in
June or luly, well before December 1 when the rules designed to implement the section would take
effect. I: is unclear whether this timetable was intended. Moreover, unlike rule amendments, which
are pres:ribed by the Supreme Court, the Official Bankruptcy Forms used in bankruptcy
proceec:ngs are prescribed by the Judicial Conference. (Rule 9009 of the Federal Rules of
Bankrupicy Procedure.) The effective date provision in § 404 erroneously refers to the Supreme
Court prescribing forms, which may create confusion.

"Conclusion

The Judicial Conference of the United States strongly supports and promotes the integrity of
the rulemaking process as prescribed by the Rules Enabling Act. The Act establishes a partnership
between the courts and Congress designed to handle the daily business of the courts, which are
matters of concern to all branches of the Government. This partnership has worked well. 1 urge you
to: (1) oppose § 501 and allow the Rules Enabling Act rulemaking process to proceed; (2) revise
§§ 403, 405, and 502 by adopting language requesting the Judicial Conference to consider amending

the pertinent Bankruptcy Rules or forms; and (3) consider clarifying the formulation of the effectwe
date under § 404(b).

Please feel free to contact me if you have any questions, or if I can be of any assistance to
you on this matter.

Sincerely,

Alicemarie H. Stotler
United States District Judge
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Honorable Henry J. Hyde _ ';5‘?;"“&%22
Chairman, Committee on the Judiciary

United States House of Representatives

2138 Rayburn House Office Building

Washington, D.C. 20515

Dear Mr. Chairman:

As chair of the Advisory Committee on Civil Rules and on behalf of the Judicial
Conference of the United States, I am writing to express opposition to H.R. 4221, which was
introduced on July 15, 1998. The bill would undo amendments to Civil Rule 30(b), which took
effect on December 1,.1993. It would require recording of all oral depositions taken as part of a
federal lawsuit by stenographic or stenomask means unless otherwise ordered by the court or
stipulated by the parties. The overriding purpose of the 1993 rule amendments was to provide
parties in litigation with the discretion to select recording means best suited to their individual

needs.

The 1993 amendments to Rule 30 took effect after two lengthy rounds of public hearings
and the review of hundreds of comments. All points of view, including the views of stenographic
organizations, were heard and considered and all relevant considerations were carefully balanced.
Only after the conclusion of this exacting process did the Judicial Conference and the Supreme
Court affirmatively approve the amended rule and submit it to the Congress, which took no action
to defer it. Since then, the Committee on Rules of Practice and Procedure has received no
notification from any source suggesting any problem with the amended rule. Nor is it aware of
any new arguments or other grounds that have not been previously considered.

The bill has three major shortcomings: it significantly reduces the flexibility of litigants to
select the most efficient and economical method of recording depositions; it is based on a faulty
assumption regarding the utility of the various methods of recording a deposition; and it amends
the federal rules outside the Rules Enabling Act process.

The proposed legislation would substantially limit the options available to litigants. As
now written, Federal Rule of Civil Procedure 30 permits a party taking a deposition to record it
by sound, sound-and-visual, or stenographic means, without seeking the approval of the court or
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the consent of other parties. The rule provides litigants with the flexibility to choose the
recording mechanism that will best serve their requirements, which often vary because most
depositions are used only for discovery purposes and not at trial. Moreover, it permits them to
explore less-expensive options, which is critical in these times of upward spiraling litigation costs.
I'might add, as an aside, that our committee is currently exploring other methods to reduce the
cost of discovery in civil litigation — a goal that we think worthy. Finally, the current rule
accommodates parties who wish to use newer methods in the ever changing area of litigation
technology.

Moreover, the legislation appears based on the belief that audio recording and other non-
stenographic forms of recording are too unreliable, a contention that the Advisory Committee on
Civil Rules concluded in recommending the 1993 amendments to Rule 30 did not withstand
scrutiny. Although stenographic recording has served the courts admirably for decades, that by
no means implies that other methods cannot be equally effective. Although Rule 30 only deals
with methods of recording depositions, audio recording is a normal means of taking the official
record in federal court proceedings, particularly in appellate and bankruptcy courts, and is
similarly relied upon in Congressional héarings. Further, although no method of taking a record is
absolutely fool-proof, thefe is no empirical evidence that stenographic reporting is any more
reliable than the alternative methods. ‘There are numerous cases cited under Federal Rule of
Appellate Procedure 10 dealing with the difficulties of reconstructing the record when the method
of taking the record fails; these ‘cases include failures with both stenographic and non-
stenographic record taking. S co |

Perhaps most significantly, Rule 30 includes safeguards that insure the integrity and utility
of any tape or other non-stenographic recording. Specifically, Rule 30:

. requires the officer presiding at the deposition to retain a copy of the recording
unless otherwise ordered or stipulated, ‘
. b

° requires the presiding officer to state required identification information at
the beginning of each unit of tape or other medium;

. prohibits the distortion of the appearance or demeanor of the deponents or
counsel;
. acknowledges the court’s authority to require a different recording method if

warranted under the circumstances; '

L] permits the other party to designate an additional method for recording the
deposition; and

F1 157

£~

7

Ty I

CONE TS

)

(7

Sl

0



o0

3

L

N

T

b

™ T 173

Honorable Henry J. Hyde
Page 3

] requires the parties to provide a written transcript if they intend to use a
deposition recorded by non-stenographic means for other than impeachment
purposes at trial or a motion hearing.

In addition, the legislation deals with a subject best analyzed under the Rules Enabling Act
process. In enacting the Rules Enabling Act, Congress concluded that rules of court procedure
were best promulgated by the judiciary in a deliberative process. The advantages of such a

process are clear in this case. i

\ If you would like to discuss any of these issues at greater depth, I am available at your
convenience.

Sincerely,

Paul V. Niemeyer
United States Circuit Judge

cc: Committee on the Judiciary,
United States House of Representatives
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LEONIDAS RALPH MECHAM ADMINISTRATIVE OFFICE OF THE

Director

UNITED STATES COURTS

CLARENCE A. LEE, JR.

Associate Director WASHINGTON, D.C. 20544

September 1, 1998

Honorable Bill McCollum

United States House of Representatives
2266 House Rayburn Office Building
Washington, D.C. 20515-0908

Dear Representative McCollum:

I am pleased to send to you a pamphlet containing amendments to the Federal Rules of
Civil Procedure and Evidence proposed by the Judicial Conference’s Advisory Committees on
Civil and Evidence Rules. In particular, I would like to draw your attention to proposed
amendments to Evidence Rules 803 and 902 that are similar to the proposal contained in a bill
introduced by you during this Congress.

Rule 803 is amended to establish a procedure by which parties can authenticate certain
records of regularly conducted activity (e.g., business records), other than through the testimony
of foundation witnesses. The proposal is based on the procedures governing the certification of
foreign records of regularly conducted activity in criminal cases as provided by 18 U.S.C.

§ 3505. A conforming amendment is made to Rule 902. The amendments are intended to
establish a comprehensive procedure for the admission of domestic and foreign records offered in
civil cases. The proposed amendment addresses the same concernsraised in § 11 of the “Money
Laundering Act of 1998” (H.R. 3745), which you introduced on May 5, 1998.

The bench, bar, and public have been invited to comment on the proposed rule
amendments. Three public hearings have been scheduled to allow the public to express their
opinions on the proposed Evidence Rule amendments. The public comment period on those
amendments expires on February 1, 1999. Status reports on the rules committees’ actions will be
made available on the Judiciary’s Internet site at <www.uscourts.gov>.

As part of their ongoing statutory responsibility to study the operation and effect of the
rules of practice and procedure, the Judicial Conference’s rules committees carefully consider all
suggested changes. Of course, the rules committees pay particular atténtion to suggested changes
contained in pending legislation introduced by you and all other members of Congress. I hope

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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that the cooperation on rulemaking between the Congress and the Judiciary will continue to

remain strong. We look forward to continuing our dialogue with you on these important matters.

' ancerely,

Leonidas Ralph Mecham
Director

Enclosures

cc: Honorable Fern M. Smith, Chair
Advisory Committee on Evidence Rules

B

e

ke

P
.

S0 S S T

£

1

#

LT



£

(N

2
2

[

€71 U O3 T 71

™ 71 77 M

7

T3

i
j

£

Ty

3

§

LEONIDAS RALPH MECHAM ADMINISTRATIVE OFFICE OF THE

Director

UNITED STATES COURTS

CLARENCE A. LEE, JR. ‘
Associate Director WASHINGTON, D.C. 20544

September 1, 1998

Honorable Orrin G. Hatch

United States Senate

131 Senate Russell Office Building
Washington, D.C. 20510-4402

Dear S r Ha

I am pleased to send to you a pamphlet containing amendments to the Federal Rules of
Civil Procedure and Evidence proposed by the Judicial Conference’s Advisory Committees on
Civil and Evidence Rules. In particular, I would like to draw your attention to several proposed
rule-amendments that are similar to ones contained in bills introduced by you during this
Congress.

The proposed amendments to Evidence Rule 404 provide that when the accused attacks
the character of a victim, a corresponding character trait of the accused is admissible. The
proposal is similar to the one contained in § 713 of the “Omnibus Crime Control Act of 1997~
(S. 3), which you introduced on January 21, 1997. The Advisory Committee on Criminal Rules
is also taking action on proposed amendments to' Criminal Rule 24(b) to equalize the number of
peremptory challenges authorized for the defendant and the prosecution, similar to the provision
in § 501 of the Act.

The proposed amendment to Evidence Rule 702 is in response to the Supreme Court’s
decision in Daubert v. Merrell Dow Pharmaceuticals, Inc., and it attempts to address the conflict
in the courts about the meaning of Daubert. The proposed amendment addresses the same
concerns raised in § 302 of the “Civil Justice Fairness Act of 1997” (S. 79), which you
introduced on January 21, 1997. Finally, the Supreme Court on April 24, 1998, prescribed a new
Civil Rule 23(f), which authorizes a permissive interlocutory appeal in the sole discretion of the
court of appeals from an order granting or denying class certification. The rule takes effect on
December 1, 1998. It is similar in substance to the provision in § 4 of the “Judicial Improvement
Act of 1998” (S. 2163), which you introduced on June 11, 1998.

The bench, bar, and public have been invited to comment on the proposed rule
amendments. Three public hearings have been scheduled to allow the public to express their
opinions on the proposed Evidence Rule amendments. The public comment period on those
amendments expires on February 1, 1999. Status reports on the rules committees’ actions will be
made available on the Judiciary’s Internet site at <www.uscourts.gov>.

~

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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As part of their ongoing statutory responsibility to study the operation and effect of the
rules of practice and procedure, the Judicial Conference’s rules committees carefully consider all
suggested changes. Of course, the rules committees pay particular attention to suggested changes
contained in pending legislation introduced by you and all other members of Congress. 1 hope
that the cooperation on rulemaking between the Congress and the Judiciary will continue to
remain strong. We look forward to continuing our dialogue with you on these important matters.
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Enclosures
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cc: Honorable Fern M. Smith, Chair
Advisory Committee on Evidence Rules
Honorable W. Eugene Davis, Chair
Advisory Committee on Criminal Rules
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LEONIDAS RALPH MECHAM ADMINISTRATIVE OFFICE OF THE

Director

UNITED STATES COURTS

CLARENCE A. LEE, JR.

Associate Director WASHIN GTON, D.C. 20544

September 1, 1998

Honorable Howard Coble

United States House of Representatives
2239 House Rayburn Office Building
Washington, D.C. 20515-3306

Dear Representative Coble:

I am pleased to send to you a pamphlet containing amendments to the Federal Rules of
Civil Procedure and Evidence proposed by the Judicial Conference’s Advisory Committees on
Civil and Evidence Rules. In particular, I would like to draw your attention to the proposed
amendment to Evidence Rule 702 that is similar to the one contained in a bill introduced by you
during this Congress.

The proposed amendment to Evidence Rule 702 is in response to the Supreme Court’s
decision in Daubert v. Merrell Dow Pharmaceuticals, Inc., and it attempts to address the conflict
in the courts about the meaning of Daubert. The proposed amendment addresses the same
concerns raised in § 4 of the “Alternative Dispute Resolution and Settlement Encouragement
Act” (H.R. 903), which you introduced on March 3, 1997.

The bench, bar, and public have been invited to comment on the proposed rule
amendments. Three public hearings have been scheduled to allow the public to express their
opinions on the proposed Evidence Rule amendments. The public comment period on those
amendments expires on February 1, 1999. Status reports on the rules committees’ actions will be
made available on the Judiciary’s Internet site at <www.uscourts.gov>.

As part of their ongoing statutory responsibility to study the operation and effect of the
rules of practice and procedure, the Judicial Conference’s rules committees carefully consider all
suggested changes. Of course, the rules committees pay particular attention to suggested changes
contained in pending legislation introduced by you and all other members of Congress. I hope

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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that the cooperation on rulemaking between the Congress and the Judiciary will continue to

remain strong. We look forward to continuing our dialogue with you on these important matters.

Leonidas Ralph Mechém
Director

Enclosures

cc: Honorable Fern M. Smith, Chair
Advisory Committee on Evidence Rules
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D STA ‘ ‘ S
Presiding September 29, 1998 | ceretary

Honorable Henry J. Hyde

United States House of Representatives
2138 Rayburn House Office Building
Washington, DC 20515 ‘

Dear Representative Hyde:

On behalf of the Judicial Conference of the United States, I write to express concern with
certain provisions of the bankruptcy reform bills currently pending action by the conference
committee upon which you serve. The matters commented upon relate only to the administration
of the law, and to the potential effects of the legislation on judicial branch financial and human
resources.

. Appeal Procedures. Section 602 of the Senate-passed bill provides that, if a district court
does not file a decision on a bankruptcy appeal within 30 days, jurisdiction of the appeal
then lies with the court of appeals, or potentially, with a bankruptcy appellate panel
(BAP). Section 411 of the House-passed bill provides that appeals from the orders and
decisions of bankruptcy judges may only be considered by the appellate court.

The Judicial Conference supports the simplification of appellate review of orders of
bankruptcy judges. However, we respectfully recommend that the current appellate
process not be altered until the Judicial Conference has an opportunity to study the matter
and report the results of such study back to Congress. Currently, the caseload of the
appellate courts is at record levels nationally. Some courts, notably the Second and Ninth
Circuits, are in emergency condmons which negatively affect the administration of justice
to the public. Expedited appeals would add an additional 3,800 cases to appellate court
dockets. If the House provision to abolish BAPs were adopted, the Ninth Circuit
caseload would increase by 12 percent Given this serious situation, and, without a clear
understandmg of the level of appeals which mlght be generated by the bankruptcy law
amendments in thése bﬂls we urge a delay in makmg this fundamental change in the
appellate process.

. Effective Date , Thereis a eompelling need to have a delayed effective date for this Act
to allow time for the courts, the United States trustees, the pnvate trustees, and the parties
and their lawyers to prepare for implementation of its provisions.
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This new Act will make major changes in bankruptcy law and impose many new
requirements on debtors. If it were to take effect immediately upon enactment, debtors
would not be able either to comply completely or to obtain the services of an attorney to
assist them, because neither debtors nor attorneys would yet have access to the law and
know what is required of them. Even for those who have the skills to read the text of the
bill once it becomes available on the Internet, the task of compliance will be daunting.
Provisions affecting the same or related sections of the Bankruptcy Code are scattered
throughout the bill. To represent a client responsibly, a, practltloner will need a new copy
of the Code, with the amendments printed in their proper places accordmg to the section
affected. Accordlngly, sufficient time is essential to allow pubhshers to produce and
distribute updated copies of the Bankruptcy Code.

For one example, Section 301 of the Senate-passed bill and Section 111 of the House-
passed bill require that before filing a bankruptcy case an individual debtor must receive
information about debt counseling services and alternatives to bankruptcy. For these
provisions to operate, the United States trustees and bankruptcy administrators must have
estabhshed criteria for approving credit counseling agencies, must have identified
agencies that meet those criteria, and have provided lists of approved agencies to each
bankruptey clerk. In addition, the United States trustees and courts must have developed
an appropriate statement concerning alternatives to bankruptcy, distributed those

 statements to. attomeys‘ and bankruptcy petltlon preparers and setup a mecha.msm for

dlstnbutmg them to debtors who do not have an attorney orusea petltlon prepa.rer
These responsrblhtles are especially sxgmﬁcant given that debt counselmg isa
prerequlslte to ehglblhty for bankruptcy under both bllls ‘

This Act does not require a general effective date delay of eleven months which was
provided in the Bankruptcy Reform Act of 1978. However, we would suggest that the
bill provide that its provisions, unless otherw1se spec1ﬁcally provided in drscrete sections,
apply to cases filed on or after 270 days from the date of enactment

Filing of Debtors Tax Returns. Section 301 of the Senate-passed bill requires certain
petitioners to file copies of tax returns with the clerk of the bankruptcy court. Court files,
with the narrow except1on of sealed records, are pubhc records available to anyone upon
request. Sealed records are not maintained in a pubhc 'case file, but because they are a
rar1ty, typically can be accommodated in the clerk’s sal"e Recogmzmg that the tax
returns are not to be made available to the publlc Sectlon 301 requires the Director of the
Administrative Office to establish procedures to safeguard the conﬁdent1al1ty of tax
information and also to establish a system to make the. information available to the United
States trustee, case trustee, and any party in interest. To carry out this responsibility, it
would be necessary to establish a separate ﬁlmg system in each clerk’s ofﬁce for tax
returns, as well as provide personnel to manage it so that unlawful d1ssem1natlon of this
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information would not occur. This would be a costly undertakmg requiring additional
ofﬁce space and personnel.

Section 406 of the House-passed bill assigns the responsibility for accepting, storing, and
making available debtors’ tax returns to the United States trustee. As the United States
trustee’s files are not public records, limiting access to trustees and parties in interest
would not require segregating tax returns and creating separate procedures governing
access to them. The U.S. trustee’s office also have personnel and procedures in place to
deal with debtors. While the U.S. trustees may well need some additional resources to
meet this responsibility, that cost would be far less than establishing a new separate
system in the clerk’s office. Also, it can be anticipated that because the tax returns are
intended to be used by the trustees, these records would be included in the U.S. trustee’s
files whether or not the returns were in the bankruptcy clerk’s ofﬁce

Bankruptcy Statistical Data. Section 306 of the Senate-passed b111 requires the clerks of
court and the Administrative Office to compile and analyze information concerning the
financial affairs of individual consumer debtors. At present the _]lldlClaIy compiles and
publlshes orily statistics that reflect information from the clerks case dockets. . The
Judicial Conference Has directed that the judiciary collect and mamtam such data as is
required for its own, operatlons to fulfill statutory responmbxhﬁes and mform the pubhc
of court operations. . : R : P

Section 441 of the House-passed bill assigns data collection and analysis to the Executive
Office for United States Trustees. The statutory responsibilities of this Office are
consistent with the task of providing information relating to debtors’ assets and liabilities
to Congress. This directly relates to the duties of trustees to administer estates,
investigate allegations of fraud, distribute assets to creditors, and refine and correct

- inaccuracies in the financial information submitted by debtors. The Department of

Justice has agreed in principle to assume this responsibility. We agree with the approach
in the House-passed bill.

Bankruptcy Judgeships. Section 322 of the Senate-passed bill would create 18 temporary
bankruptcy judgeships, extend the temporary judgeship in the District of Delaware for
five years, and extend the temporary judgeships in the Northern District of Alabama, the
District of Puerto Rico, the District of South Carolina and the Eastem District of
Tennessee for periods of three years.

While the Judicial Conference welcomes these badly needed additional judicial resources,
this provision does not fully authorize the positions recommended by the Conference. Of
the 18 newly-authorized judgeships, the Judicial Conference respectfully requests that the
four judgeships authorized for the Central District of California, one of the two
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judgeships authorized for the District of Maryland, and the judgeships authorized for the
District of New Jersey and the Western District of Tennessee be made permanent rather
than temporary. In addition, the Judicial Conference requests that the current temporary
judgeships in the Northern District of Alabama and the District of Puerto Rico be
converted to permanent judgeships rather than extended for a term of three years.«
Finally, the Conference requests that the temporary judgeships in the District of South
Carolina and the Eastern Dlsmct of Tennessee be extended for periods,of ﬁve years.

The: Judrcwl Conference recommends authonzrng permanent Jud1c1al posrtrons only when
those, positions are fully justified as to current and-future needs. . The report of'the Senate
Judiciary Committee. proyrdes no explanatlon for reJectmg the request for seven
permanent, Judgeshrps and, prowdlng instead temporary Judgeshlps See S. Rep. No 105-
253 (1998). To the contrary,the, House -passed a bill in the first session of this Congress
to accept the recommendatrons of the Jud1c1al Conference regarchng the request for these
permanent Judgeshlps (HR. 1596) o ERENTE

Likewise, there is: no explanauon in the Senate report to explam why the extensrons
requested for _]udgeshrps in the wEastem DlStl'lCt of Tennessee and the Dlstnct of South
Carolina were reduced;from ﬁve years to' three years, and why the Senate-passed bill
provides a short term extenisic hniqr Judgeshlps in the Northern District of Alabama,and
the District of Puerto Rico rather than converting those Judgeshrps to permanent .

pOSIthIlS

The apparent desire of the Senate to create only temporary positions, and limit extension
to very short periods of time, is counterproductive to sound judicial administration. Itis
also true that Congress has not seen fit to authorize new bankruptcy judgeships since
1992. We would imagine that from a congressional point of view, the eventual prospect
of each Congress facing the task of repeatedly re-extending ever expanding lists of
temporary judicial positions would not be a desirable use of scarce congressional
resources. ‘

Travel Reporting Requirements. Section 322(e) of the Senate-passed bill requires the
Director of the Administrative Office to collect information and compile a detailed report
of travel by bankruptcy judges not related to case adjudication and not paid for personally
by the judges. This would include travel expenses paid by the government or by private
persons or entities.

This provision apparently relates to a 1997 General Accounting Office (GAO) study of
“non-case related” travel of 81 bankruptcy judges over a two-year period. The study
showed that, on average, the judges traveled 14.5 work days, or 7 percent of the work
year. Seventy-four percent of these travel work days were to attend education and
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training programs provided by the Federal Judicial Center or the Administrative Office or

‘judicial governance meetings. The remainder was pnmarlly rermbursed travel to law

schools and bar association meetings.

The GAO report did not find that bankruptcy ]udges whose travel was analyzed violated
any regulation or law. The GAO did not find fault with any relevant travel regulation,
nor how regulations were applied. The report does not demonstrate an abuse of travel by
bankruptcy judges. To the contrary, the GAO report shows modest. amounts of travel for
fully Justlﬁed purposes :

The travel expenses of bankruptcy judges reimbursed by non-government sources are
already fully made public by the operation of Title I of the Ethics in Government Act of
1978. 5U.S.C. app. 4 §§ 101-111. But, the requirements of Section 322(e) go well
beyond what is already requrred by that law. For one example, bankruptcy judges would
be the first and only government employees requlred to publicly disclose personal travel
paid for by a spouse or other relative. The Ethics in Government Act reporting exception
for giftsof less than $250 is also ignored. Therefore, as to private-source travel
reimbursement, Section 322(e) would add to what is already public personal travel by a
bankruptcy judge paid for'by a spouse or a fam1ly member much of which would likely
be of de minimis value. This constltutes in my oplmon a serlous intrusion into the
persona] pnvacy of these Judges ot ‘
The primary effect of Sectlon 322(e) would be to make pubhc the details of bankruptcy
judges’ official travel, rermbursed by the govermnent to and from the Federal Judicial
Center and the Administrative Office for educatlon programs and training, to court
meetmgs and for the performance of- other dutles related to court management

The Judicial Conference of the United States, with the assistance of the judicial councils
of each circuit and the Administrative Ofﬁce is responsible for managing the operations
of the judicial branch. See 28 U.S.C. §§ 331, 332, 601-612.: The travel of judicial
officers, including bankruptcy judges, is already governed by many Judicial Conference-
approved rulesiand regulations, as well as 'by the Ethics in Government Act of 1978. The
Judicial Conference considered the proposal now contained in Section 322(e). See

28 U.S.C. § 456(a). For these reasons, and i 1n full consideration of its statutory
responsrbﬂmes the'J ud1c1a1 Conference opposes the enactment of Section 322(e).

Rules Issues. Section 503 of the House- pasSed bill requires clerks of court to maintain a
register of all governmental units to ensure that the appropriate government office

receives adequate notice of bankruptcy ﬁhngs The provision is similar to proposed rule
amendments that the Advisory Committee on Bankruptcy Rules published for comment
in August 1998. The proposed rule amendrients are similar in effect to Section 503, but




Honorable Henry J. Hyde

there are some important differences. For example, the proposed rule amendments
require only annual, and not quarterly, revision because updating the substantial number
of governmental units will be time-consuming and laborious. The bill would also impose
a greater burden on debtors’ attorneys who would be compelled to review the revised lists
more often. In addition, the proposed rule amendments provide for “safe. harbor” mailing
addresses. The. failure to use that address, however does not invalidate any notice that is
otherwise effective. ‘

The opportunity for public comment on the proposed amendmenits will allow those
persons and organizations that are most affected by the proposed rule changes to respond
to them.. At the end of the rulemaking process, this, added scrutiny by the public, rules
committees, Judicial Conference; and Supreme Court will have' provided Congress with
a much better record on which to. base its decision. For these reasons,‘actlon on Section
503 might better be deferred ‘pendmg completlon of the Rules Enabling Act process.

Sectlons 233 235, 410, 412 and- 51\7(6) 3of the House—passed brll would authonze or
mandate the initiation of the rulemakmgyw process with: respect 1o, ﬁve separate proposals
for rule changes. Some of these isections bypass the‘ 1mt1a1 stages .of the Rules Enabling
Act process and- needlessly undercut in varymg degrees the Proper role of the Judicial
Conference and its.committees in, that process Under proceppr S promulgated pursuant

i SRS

to the Rules Enabling Act, the Judlcral Conference ] rules;advrsory commlttees ,are ..

R \H\

responsible for considering every rules change proposed from “‘any source, new statutes
and court decisions affectmg the; rules andlegal ‘commentary,‘ i accordance with those

procedures a suggestion in- any form from C ongress mcludmg a letter from an:individual

member, is promptly referred to, the pertment advisory commrttee for c nsrderatlon and
initiation of the rulemaking process. Moreover, the prov1sron of the, HpﬁSe-passed bill
that requires the Conference to “establish” forms consrstent W1th changes to the
Bankruptcy Code (§ 412) is unnecessary because the advrsory comrmttee ‘automatically

1
reviews any legislation amending the Code; to adentlfy and prescrlbe any necessary

amendments to the rules and forms Co

The Judrcral Conference strongly supports and promotes the mtegnty of the rulemakmg

process as prescribed by the Rules Enabling Act.  The Actr, estabhshes ja partrership
between the courts and Congress designed to handle the darly busmess of the courts,
which are matters of concern to all branches of the govemment Thrs ‘partnershlp has
worked well, and the judiciary urges Congress to revise these sections by adopting
uniform language requesting the Judicial Conference to consrder arnendmg the pertinent
Bankruptcy Rules or forms. - ,3 T

In Rem Orders. Both Section 121 of the House-passed bill and séctich ‘303 of the Senate-

passed bill include authority for the bankruptcy court to issue iz rem orders (orders
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against the property of the debtor). Under current law, the bankruptcy court can enter an
order lifting the automatic stay against a debtor, but cannot order that the relief granted
shall be in rem for a certain period to prevent collusion with future transferees of an
interest in the property involved. Both bills would address that perceived problem by
providing that, upon granting a motion for relief from the automatic stay, the court may
also order that the relief granted shall be in.rem either for a definite period not less than
one year or indeﬁnitely Thereafter, the automatic stay would not apply to any property
subject to such an in rem order in any case involving the debtor, and would not apply in
any pending or later-filed bankruptcy case of any entity that claims or has an interest in
the subject property. The effect of this provision would permit the bankruptcy court to
deal with property rights of entities that are not in bankruptcy but that claim to have an

interest in the property against which the order is issued and that subsequently file for
bankruptcy. ‘

The Judicial Conference urges that Congress defer action on these provisions until further
study can be made of the due process implications raised by the issuance of in rem orders
in these circumstances.

Conversion of Chapter 11 Small Business Cases. Section 243 of the House-passed bill
would authorize the bankruptcy court to convert a Chapter 11 small business case to a
Chapter 7 case upon establishment of cause by the moving party. This section further
provides that the court shall commence a hearing on any such motion not later than 30
days after it is filed and shall decide the motion within 15 days after commencement of
the hearing, absent compelling circumstances or consent of the moving party to a
continuance. While the Judicial Conference takes no position with regard to this
substantive revision of bankruptcy law, it opposes the time deadlines established by this
section and respectfully requests that they be deleted. Prescribing a national rule to
regulate the time for certain judicial decisions interferes with the management of
individual court dockets to the potential detriment of other pending matters.

Debt Counseling. Sections 104 and 111 of the House-passed bill appear to contain
several conflicting provisions concerning the process by which a credit counseling
service is placed on the list of such services maintained by the clerk of court and how and
by whom a credit counseling service can be removed from that list. These conflicts
should be resolved so that the courts, United States trustees, and bankruptcy
administrators can implement the bill consistent with the intent of Congress.

Bankruptcy Administrators. Section 104 of the House-passed bill requires a debtor to file
with the court a certificate stating that services were provided to the debtor from a credit
counseling service that has been approved by the United States trustee or bankruptcy
administrator. In two subsections, however, it is provided that “[o]nly the United States
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trustee may make a motion for dismissal” on the ground that the debtor failed to comply
with this provision.  If this section is to operate as intended, technical corrections should
be made at page 24, line 7, and page 25; line 1, of the bill insérting the phrase or
bankruptcy admmlstrator” after “Umted States trustee

Thank you for tms opportumty to prov1de the views of the Judlc1ary with regard to this
significant legislation. Please feel free to contact Michael Blommer of the Office of Leg151at1ve
Affairs at (202) 273 1120 if you have any questlons or 1f Wwe can other\mse be of assistance in'
this matter. _ ‘ Lo ‘ ‘ ‘

Sincer,

]

Leonidas ‘Mecham

Secretary

cc: Peter Levinson
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LEONIDAS RALPH MECHAM ADMINISTRATIVE OFFICE OF THE

Director

UNITED STATES COURTS

JOHN K. RABIE}

CLARENCE A. LEE, JR. Chief
Associate Director WASHINGTON, D.C. 20544

December 7, 1998
MEMORANDUM TO THE STANDING RULES COMMITTEE

SUBJECT:  Report of the Administrative Actions Taken by the Rules Committees
Support Office

The following report briefly describes administrative actions and some major initiatives
undertaken by the office with its current authorized staffing of four to improve support service to
the rules committees.

Update on New Initiatives

The docket sheets of all suggested amendments to Civil, Criminal, and Evidence Rules have
been updated to reflect the committees’ recent respective actions. Every suggested amendment
along with its source and status or disposition is listed. We will update the docket sheets after each
committee meeting, and they will be included in each agenda book.

The office continues to research our historical records for information regarding any past
relevant committee action on every new proposed amendment submitted to an advisory committee.
The microfiche collection of rules-related documents was searched for prior committee action on
the rules under consideration by the advisory committees at their respective fall meetings.
Pertinent documents were forwarded to the appropriate reporter for consideration.

Record Keeping

Under the Procedures for the Conduct of Business by the Judicial Conference Committees
on Rules of Practice and Procedure all rules-related records must "be maintained at the
Administrative Office of the United States Courts for a minimum of two years and
Thereafter the records may be transferred to a government record center. . . ."

All rules-related documents from 1935 through 1991 have been entered on microfiche and
indexed. The documents for 1992 have been catalogued and shipped to a government records
center. Congressional Information Services — the publisher of the microfiche collection —
should complete the process of placing on microfiche and indexing documents for 1992 by
December 1998. The documents for 1993 and 1994 will be catalogued and boxed to be shipped to
the national record center before the January 1999 meeting. ' The microfiche collection continues to
prove useful to us and the public in researching prior committee positions. Recently, at Judge

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY

Rules Committee Support Office
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Davis’s request and in response to pending legislation, staff used the collection to do extensive
research on consideration of amendments regarding the size of the grand jury.

Automation Project (FRED)

Our automated document management system (FRED) will be enhanced and used as a
prototype for an agency-wide system. The process of implementing the enhancements may, in the
short term, slow our progress on FRED, but should result in better overall technical support and
perhaps, finally provide direct access to documents on the system to the committee chairs and
reporters. Examples of planned enhancements include: reports designed to ensure that data is
entered properly and that all comments are acknowledged with appropriate follow-up responses
explaining the committee’s actions; document routing and workflow; checklists; enhanced
indexing and searchmg capabilities; and possible remote access to the FRED database.” The entire
staff was given more “robust” personal computers, which alleviated most of the “migration to
Windows 95” problems. The manual system is being maintained while we complete final testing
of the automated system. |

Manual Tracking

Our manual system of tracking comments continues to work well. For the current public
comment period, the office has received, acknowledged, and forwarded approximately 100
comments and many suggestions to the appropriate committees as of December 1. Each comment
has been numbered consecutively, which enables committee members to determine instantly
whether they have received all of them.

Distributipn of Proposed Rule Changes

Working with the Office of Public Affairs, we have disseminated several press releases
updating the media on rules-related activity. At the direction of several rules committees’ chairs,
our office has taken additional steps to ensure the participation of a wide cross-section of the
bench and bar at every stage of the rulemaking process. -

State Bar Points-of-Contact

In August 1994, Judge Stotler sent a letter to the president of each state bar association
requesting that a point-of-contact be designated for the rules committee to solicit and coordinate
that state bar’s comments on the proposed amendments. The Standing Committee outreach to the’
organized bar has resulted in 43 state bars designating a point-of-contact.

The points-of-contact list was again updated this year in time to include the new names in
the Request for Comment pamphlet on proposed amendments published in August 1998. Several
state bars updated their designated point-of-contact. The process will be repeated every year to
ensure that we have an accurate and up-to-date list. We hope the points-of-contact will continue
to be a fertile area for comments. |
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Mailing List

The Administrative Office has purchased a new automated mailing list system. It will
replace several existing systems. The new system should be fully operational about August 1999
and should substantially reduce the time involved in maintaining and expanding the mailing list.
A contractor will be hired to maintain all mailing lists for the Administrative Office. We plan to
add attorneys and law professors at a 2:1 ratio to a temporary list every six months until the list
contains 2,500 names. ' ‘ . .-

Internet

The Request for Comment p‘amphlet will be avaiiable each fall on the Judiciary’s Home
Page (http://www.uscourts.gov). Internet access supplements, rather than replaces, our current
system of targeted mailing. ‘ ' ‘

The Judicial Conference has prescribed procedures governing the rulemaking process,
which require that virtually all rules-related materials be made available to the public. Moreover,
the Judicial Conference’s Standing and five Advisory Rules Committees adopted — as part of
their self-study plan — a recommendation that the Administrative Office use electronic
technologies “to promote rapid dissemination of proposals, receipt of comments, and the work of
the rules committees.”

For the last few months we have been working with our Office of Public Affairs to
develop a “Rules” area on the courts’ website. Among the materials that will be on the website in
the future are minutes of meetings, membership lists, a schedule of upcoming meetings, 5
summaries of public comments on proposed amendments, and committee responses to comments.
We are still working to develop a way to make local rules of court available on the Internet.

Beginning with the Request for Comment to be published in August 1998 we are, as a pilot
project, receiving comments on the proposed rules amendments via the Internet. The Judiciary’s
website was redesigned to accommodate the submission of comments. This system is designed to
acknowledge every comment automatically. We had discussed with the reporters a plan to handle
what might be a crush of e-mail comments. As of December 1, 1998, we have received 1269
visits to the Civil and Evidence proposals and 983 visits to the Bankruptcy proposals on the

" website. But we have received only 20 comments via the Internet. The Technology

Subcommittee, along with the reporters, will examine the results of the experiment.

Tracking Rule Amendments

The time chart showing the status of all rules changes has been updated. It will be
distributed at the meeting.
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Miscellaneous

In September 1998, the Judicial Conference approved the proposed amendments to the
Federal Rules of Bankruptcy, Civil, and Criminal Procedure recommended by the Standing
Committee at its June 1998 meeting. The formatting and proofreading of the proposed rules
amendments were extensrve In November the proposals were forwarded to. the Supreme Court.

On August 1, 1998, the Prelzmznary Draft of the Proposed Amendments to the ‘F ederal
Rules of Civil Procedure and Evidence and the Preliminary Draft of the Proposed Amendments to
the Federal Rules of Bankruptcy Procedure were published for comment. Brochures summarizing
the proposed amendments were also prepared and pubhshed

Since the last committee. meetrng, we have arranged for and held five advisory rules
committee meetings, two Mass Tort Working Group Conferences, and two public hearings on
proposed amendments. The work on the mass torts pI'O_]CCt has also included several meetings and
numerous conference calls L

In N ovember 1998, the courts were advrsed that the amendments to the Federal Rules of
Evidence and Appellate Civil, and Criminal Procedure approved by the Supreme Court on April
24, 1997, would take effect on December 1, 1998. ‘

In December 1998, the pamphlets printed by the General Printing Office for the House
Judiciary Committee containing the recently effective amendments to the Federal Rules of
Appellate, Civil, and Criminal Procedure and the Rules of Evidence were distributed to the court
family. The House Judiciary Committee does not print any pamphlets for the Bankruptcy Rules,
and our effort to convince Representative Henry Hyde, chair of the House Judiciary Committee, of
the need for such a pamphlet has so far been unsuccessful. = - »

A RA

John K. Rabiej

Attachments
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AGENDA DOCKETING

ADVISORY COMMITTEE ON CIVIL RULES

Proposal | Source, Date, Status
and Doc #
[Financiz;l disclosure statement] - Request by ‘ | 11/98 — Comte considered

‘ committee on Codes' | PENDING FURTHER ACTION
- of Conduct 9/23/98 Lo
[Copyright Rules of Practice] — Inquiry from West 4/95 — To be reviewed with additional information at
Update ) Publishing upcoming meetings
11/95 — Considered by cmte
10/96 — Considered by cmte
10/97 — Deferred until spring ‘98 meeting
3/98 — Deferred until fall ‘98 meeting
11/98 — Request for publlcatlon
PENDING FURTHER ACTION
[Admiralty Rule B, C, and E] — Agenda book for the | 4/95 — Delayed for further consideration
Amend to conform to Rule C governing 11/95 meeting 11/95 — Draft presented to cmte

attachment in support of an in personam
action

4/96 — Considered by cmte
10/96 — Considered by committee, assigned to subc
5/97— Con31dered by cmte

10/97 — Request for pubhcauon and accelerated rev1ewu

by ST Cmte

1/98 — Stg. Com. approves publication at regularly
scheduled time

8/98 — Pubhshed for comment

PENDING FURTHER ACTION

[Admiralty Rule-New}— Authorize

prevent vessel seizure

Mag. Judge Roberts

immediate posting of preemptive bond to | 9/30/96 (96-CV-D).

#1450

12/24/96— Referred to Admiralty and Agenda Subc
PENDING EURTHER ACTION

[Inconsistent Statute] — 46 U.S.C. §
786 inconsistent with admiralty

Michael Cohen
1/14/97 (97-CV-A)
#2182

.| 2/4 — Referred to reporter and chair
PENDING FURTHER ACTION

[Non-applicable Statute}]— 46 U.S.C. §
767 Death on the High Seas Act not

applicable to any navigable waters in the

Panama Canal Zone

| Michael Marks

Cohen 9/17/97
(97-CV-0)

10/97 — Referred to reporter, chair, and Agenda Subc
PENDING FURTHER ACTION

[Admiralty Rule C(4) — Amend to
satisfy constitutional concerns regarding
default in actions in rem

Gregory B. Walters,
Cir. Exec., for Jud.

Council of Ninth Cir.

12/4/97 (97-CV-V)

1/98 — Refe!rred to reporter, chair, and Agenda Subc
PENDING FURTHER ACTION

Page 1

Advisory Committee on Civil Rules
December 11, 1998
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Propesal Source, Date, Status
and Doc #
[CV4(c)(1)] — Aecelerating 120-day Joseph W. ' 4/94 — Deferred as premature
service provision Skupniewitz DEFERRED INDEFINITELY
[CVA(d)] — To clarify the rule ‘ thn J. McCarthy

12/97 e Referred to reporter chair, and Agenda Subc

‘ PENDING FURTHER ACTION

JCV4(d)(2)] — Waive service of process

' for actions against the United States -

| 1121/97:(97-CV-R)

[ Charies K. Babb
4/22/94 .

‘ 10/94 —;‘Con51dered and denied

4/95 — Reconsidered but no change in disposition

| COMPLETED

 [CV4(e) & (D] — Foreign defendant
'may be served pursuant to the laws of the

state in which the district court sits

| OwenF Silvions

6/ 10/94

T ! ' ] i

10/94 — Rules deemed as otherwise provided for and |
unnecessary

4/95 — Reconsidered and denied

COMPLETED

Iy

!

[CV4(H)] — Servrce on government m

' DOJ 10/96 (96-CV-

M
10/96 — Referred to Reporter, Chair, and Agenda Subc | 'E

- 8/12/97 (97-CV-K)

' Bivens suits . B; #1559) 5/97 — Discussed in reporter’s memo. . i

~ 3/98 — Comte approved draft |

h ] 6/98 — Stg Comte approves

| : 8/98 — Pubhshed for comment i

J PENDING FURTHER ACTION ‘;‘.\

[CV4(m)] — Extension of time to serve | Judge Edwarid 4/95 — Con‘sidered by cmte I

pleading after initial 120 days expires 5 Becker i DEFERRE]D INDEFINITELY ﬁf‘

- g [

[CV4]— Inconsistent service of process Mark Kasamfn 10/93 — Con51dered by cmte “}

provision in admiralty statute ‘ 4/94 — Con51dered by cmte

10/94 — Recommend statutory change '

6/96 — Coasr Guard Authorization Act of 1996 repeals |

the noneonforming statutory provision :E

COMPLETED ‘ |

T i

 [CV4] — To provide sanction against the | Judge Joan . 10/97 — Referred to Reporter Chair, and Agenda Subc |
willful evasion of service Humphrey Lefkow PENDINC FURTHER ACTION

[CV5] — Electronic filing

10/93 — Con51dered by cmte :
9/94 — Pubhshed for comment

10/94 — Consrdered

4/95 — Cmte approves amendments with revisions
6/95 — Approved by ST Cmte . !
/95 — Approved by Jud Conf !
4/96 — Approved by Sup Ct !
12/96 — Effective ‘ ‘*
COMPLE’DED ‘

Page 2

Advisory Committee on Civil Rules
December 11, 1998

Doc No 1181
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Proposal Source, Date, Status
and Doc #
[CV5] — Service by electronic means or | Michael Kunz, clerk 4/95 — Declined to act | ‘ ‘
by commercial carrier; fax noticing E.D. Pa. and John 10/96 — Reconsidered, submitted to Technology
produces substantial cost savings while Frank 7/29/96; Subcommittee

increasing efficiency and productivity

9/10/97 (97-CV-N)

5/97 — Discussed in reporter’s memo.

9/97 — Information sent to reporter, chair, and Agenda
Subc

11/98 — Referred to Tech. Subcommittee

PENDING FURTHER ACTION

[CV5(b)] — Facsimile service of notice
to counsel

Willidin S. Brownell,
District Clerks
Advisory Group
10/20/97 (97-CV-Q)

11/97 —Referred to reporter, chair, and Agenda Subc
PENDING FURTHER ACTION

[CV5(d)] — Whether local rules against }

filing of discovery documents should be
abrogated or amended to conform to
actual practice \

. Gregory B. Walters,

Cir. Exec., for
District Local Rules
Review Cmte of Jud.

1. Council of Ninth Cir.
| 12/4/97 (97-CV-V)

1/98 — Referred to reporter, chair, and Agenda Subc
3/98 — Comte. approved draft

6/98 — Stg Comte approves with revision

8/98 — Published for comment ‘

PENDING FURTHER ACTION

Prof. Edward

10/97 — Referred to cmte

~

[CV6(b)] — Enlargement of Time;
|l deletion of reference to abrogated rule Cooper 10/27/97 3/98 — Comte approved draft with recommendation to |
|t (technical amendment) . forward directly to the Jud Conf w/o publication - ‘
6/98 — Stg Comte approves t
PENDING FURTHER ACTION
[
[CV6(e)] — Time to act after service ST Cmte 6/94 10/94 — Cmte declined to act

COMPLETED

[CV8, CV12] — Amendment of the
general pleading requirements

Elliott B. Spector,
Esq. 7/22/94

{ 10/93 — chlayed for further consideration

10/94 — Delayed for further consideration
4/95 — Dec;lined to act
DEFERRED INDEFINITELY

[CV9(b)] — General Particularized
pleading

Elliott B. Spector

5/93 — Considered by cmte
10793 — Considered by cmte
10/94 —- Considered by cmte
4/95 — Decdlined to act

Page 3

Advisory Comnuttee on Civil Rules
December 11, 1998
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Proposal Source, Date, Status
and Doc #
[CVI(h)] — Amblgulty regarding terms | Mark Kasanin 4/94 10/94 — Considered by cmite
affecting adm1ralty and maritime clalms ‘ o ‘ 4/95 — Approved draft ‘
\ /95 — Approved for publication o
9/95 — Published
4/96 — Forwarded to the ST Cmte for submission to Jud
Conf '
6/96 — Approved by ST Cmte
9/96 — Approved by Jud Conf v
4/97 — Approved by Supreme Court \
12/97 — Effective »
‘ COMPLETED
[CV11] — Mandatory sanction for H.R. 1492 597 — C0n51dered by committee '
frivolous filing by a prisoner introduced by Cong | PENDING FURTHER ACTION “jl,
Gallegly 4/97 ' ;
[CV11] — Sanction for i unproper Carl Shipley 4/97 ‘ 5/97 — Referred to reporter, chair, and Agenda Subc ”K
advertising (97-CV-G) #2830 | PENDING FURTHER ACTION |
[CV11] — Should not be used as a Nicholas Kadar, 4/98 — Referred to reporter, chair, and Agenda Subc
discovery device or to test the legal M.D.3/98 ‘ PENDING FURTHER ACTION i
sufficiency or efficiency of allegations in | (98-CV-B) ' ‘

pleadings

[CV12] — Dispositive motions to be
filed and ruled upon prior to
commencement of the trial

| Steven D. Jacobs,

Esq. 8/23/94

10/94 — Delayed for further consideration }
5/97 — Reporter recommends rejection i
11/98 — rejected by committee ‘ :
COMPLETED J

Il fcvi2] — To conform to Prison

Litigation Act of 1996

John J. McCarthy
11/21/97 (97-CV-R)

12./97 — Referred to reporter, chair, and Agenda Subc

. PENDING FURTHER ACTION

 [CV12(a)(3)] —Conforming amendment
 to Rule 4(i)

3/98 — Comte approved draft
6/98 — Stg Comte approves

8/98 — Published for comment
PENDING FURTHER ACTION

[CV12(b)] — Expansion of conversion
of motion to dismiss to summary
judgment

Daniel Joseph 5/97
(97-CV-H) #2941

5/97 — Referred to reporter, chair, and Agenda Subc
PENDING FURTHER ACTION

[{CV14(a) & (c)] — Conforming
amendment to admiralty changes

6/98 — Stg Comt approves
8/98 — Published for comment

[CV15(a)] — Amendment may not add
new parties or raise events occurring
after responsive pleading

Judge John Martin
10/20/94 & Judge
Judith Guthrie
10/27/94

4/95 — Delayed for further consideration
11/95 — Considered by cmte and deferred
DEFERRED INDEFINITELY

Page 4

Advisory Commuttee on Civil Rules
December 11, 1998

Doc. No. 1181

7

£

£ :‘“h”';’:]

1

N

1 ‘

1 £

A

| N D AR B i}

~1

o)

A

B__.

A

.



1

1
¥

Yoy oy oy o i

™

r

.

1 1 e

Proposal

Source, Date,
and Doc #

Status

[CV 15(c)(3)(B)] —Clarifying extent of

Charles E. Frayer,

19/98 — Referred to chair, reporter, and Agenda Subc

12/10/97 (97-CV-T)

knowledge required in identifying a party | Law student 9/27/98 | PENDING FURTHER ACTION
(98-CV-E) ‘ ‘
[CV23] — Amend class actionruleto ~ | Jud Confon Ad Hoc | 5/93 — Considered by cmte
-accommodate demands of mass tort Communication for ' | 6/93 — Submitted for approval for publication;
litigation and other problems Asbestos Litigation “ " withdrawn 10/93, 4/94, 10/94, 2/95, 4/95, 11/95;
3/91; William ‘ "studied at meetings.
Leighton ltr 7/29/94; | 4/96 — Forwarded to ST Cmte for submission to Jud
'H.R. 660 introduced " Conf
'by Canady on CV 23 | 6/96 — Approved for publication by ST Cmte
() 8/96 —- Published for comment
10/96 — Discussed by committee
5/97 — Approved and forwarded changes to (c)(1), and |
(D); rejected (b)(3)(A) and (B); and deferred other
proposals until next meeting
4/97 — Stotler letter to Congressman Canady ‘“
6/97 — Changes to 23(f) were approved by ST Cmte; )
changes to 23(c)(1) were recommitted to advrsory
cmte
10/97 — Considered by cmte
3/98 — Consrdered by comte deferred pending mass torﬁ
‘workmg group deliberations ‘
PENDING FURTHER ACTION |
[CV23] — Standards and guidelines for Patricia Sturdevant, 12/97 — Referred to reporter, chair, and Agenda Subc 1v
litigating and settling consumer class .| for National PENDING FURTHER ACTION
actions Association for
Consumer Advocates

[CV23(e)] — Amend to include specific
factors court should consider when

Beverly C. Moore,
Jr., for Class Action

12/ 97 — Referred to reporter, chair, and Agenda Subc
PENDING FURTHER ACTION

approving settlement for monetary Reports, Ino '
damages under 23(b)(3) 1 1/25/97 (97 CV-S) :
[CV23(f)] — interlocutory appeal part of class action 4/98 — Sup1 Ct approves

| project PENDING FURTHER ACTION 3
[CV26] — Interviewing former | John Goetz 4/94 — Deciined to act M

employees of a party

DEFERRED INDEFINITELY
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Propeosal

Source, Date,
‘and Doc #

Status

[CV26] — Revamp current adversaiial ‘
system of federal legal practice —
RAND evaluation of CJRA plans —
including disclosure and dlSCOVeI’y
provisions (scope of dlscovery)

Thomas F. Harkins, .
Jr., Esq. 11/30/94
and American

. College of Trial
Lawyers Allan
Parmelee (97 Cv-C)
#2768 Joanne

4/95 — Delayed for further consideration

11/95 — Considered by cmte

4/96 ~— Proposal submltted by American College of Trial
Lawyers .

10/96 — Considered by cmte, ‘subc appomted

1/97 — Subc held m1n1-conference in San Francisco

497 — Doc #2768 and 2769 referred to Dlscovery Subc

Faulkner 3/97 (97- 9/97 — Dlspovery Reform Symposium held at Boston
| CV—D) #2769 ‘ _— ~ College Law School ‘

‘ 10/97 — Alternatives considered by cmte
3/98 — Conite approved draft i
| 6/98 — Stg Comte approves |
8/98 — Published for comment |
PENDING FURTHER ACTION

[CV26(c)] — Factors to be considered Report of the Federal | 5/93 — Considered by cmte

regarding a motion to modlfy or dissolve | Courts Study 10/93 — Published for comment ‘
a protective order ‘ Commlttee 4/94 — Con51dered by cmte L

' Professors Marcus
and Miller, and

| Senator Herb Kohl
.'8/11/94; Judge John

‘ Feikens (96-CV-F);

S.225 remtroduced
by Sen Kohl‘

10/94 — Con51dered by cmte
1/95— Subr"mtted to Jud Conf Co
3/95 — Rerf"l‘anded for further consideration by Jud Conf
4/95 — Consldered by cmte i
9/95 — Replrlbhshed for public comment
4/96 — Tabled, pending consideration of discovery
- n endments proposed by the American Collegen
‘ of T‘nal Lawyers

1/97 — S. 225 reintroduced by Sen Kohl
4/97 — Stot!ler letter to Sen Hatch
10/97 — n51dered by subc and left for consideration by

full cmte ‘
3/98 — CoqL te determined no need has been shown to
amend
COMPLE’ | iD

[CV26] — Depositions to be held in

Don Boswell 12/6/96

i
|
W
[
[
}

12/96 — Referred to reporter, chair, and Agenda Sube. |

county where witness resides; better (96-CV-G) 5/97 — Reporter recommends that it be considered part ’
distinction between retained and of dxscovery project
“treating” experts PENDING ﬁFURTHER ACTION
[CV30] — Allow use by public of audio { Glendora 9/96/96 12/96 — Semt to reporter and chair
tapes in the courtroom ‘ (96-CV-H) 11/98 — reJected by committee
COMPLETED
[CV30(b)(1)] — That the deponent seek | Judge Dennis H. 10/97 — Referred to reporter, chair, and Agenda Subc
judicial relief from annoying or Inman 8/6/97 11/98 — rejected by committee
oppressive questioning during a (97-CV-I) COMPLETED

deposition
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Proposal |

| Souree,‘ Da%e, |
and Doc #

Statﬁs

[CV30(d)(2)] — presumptive one day of

seven hours for deposition

3/98 — Comte approved draft
6/98 — Stg Comte approves
8/98 — Published for comment
PENDING FURTHER ACTION

[CV32] — Use of expert witnesﬁ
testimony at subsequent trials without

. {l cross examination in mass torts

Hoﬁorable Jack

| Weinstein 7/31/96

7/31/96 — Submitted for consideration

10/96 — Considered by ¢mte; FJC to conduct study

5/97 — Reporter recommends that it be considered part
of discovery project

PENDING FURTHER ACTION

[CV34(b)] — requesting party liable for
paying reasonable costs of discovery

3/98 — Comte approved draft
6/98 — Stg Comte approves , .
8/98 — ‘Published for comment
PENDING FURTHER ACTION

[CV36(a)] — To not permit false
denials, in view of recent Supreme Court
decisions

Joanne S. Faulkner,
Esq. 3/98 (98-CV-A)

4/98 — Referred Lt‘o ré;y)orterr ohair, and Agenda Subc ;
11/98 — rejected by committee
COMPLETED

I[CV37(b’)(3)] — Sanctions for Rule
26(f) failure

Prof. Roisman

4/94 — Declined to act
DEFERRED INDEFINITELY

[CV37(c)(1)] — Sanctions for failure to
supplement discovery

3/98 — Comte approved draft
6/98 — Stg Comte approves

8/98 — Published for comment
PENDING FURTHER ACTION

[CV39(c) and CV16(e)] — Jury may be

treated as advisory if the court states such |

before the beginning of the trial

Daniel O’Callaghan,
Esq. :

10/94 — Déiayed for further study, no pressing need
4/95 — Dechned to act
COMPLE'I‘ED

[CV43] — Strike requirement that
testimony must be taken orally

| Comments ?t 4/94
| meeting

10/93 — Pubhshed ;

10/94 — Amended and forwarded to ST Cmte '

1/95 — ST’ Cmte approves but defers transmission to Jud
Conf

9/95 — Jud Conf approves amendment

4/96 — Supreme Court approved

12/96 — Effective

|| [CV43(f)—Interpreters] —

Appointment and compensation of
interpreters

| Karl L. Mulvaney

5/10/94

|
COMPLETED ‘

4/95 — Delayed for further study and consideration

11/95 — Suspended by advisory cmte pending review of
Americans with Disabilities Act by CACM

10/96 — Federal Courts Improvement Act of 1996
provides authority to pay interpreters
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Proposal

Source, Date,
and Doc #

Status

[CV44 — To delete, as it might overlap

-with Rules of EV dealing with

admissibility of publlc records

Evidence Rules
Committee Meeting
- 10/20-21/97

(97 CV- U)

1/97 — Referred to chair, reporter, and Agenda Subc.
3/98 — Comte determined no need to amend
COMPLETED

[cv45] — Nationwide

v

5/63 — Declined to act
COMPLETED j

 [CV45] — Dlscovermg party must”"

specify a date for productron far enough
in advance to allow the opposmg party to

file objections to productron ‘

‘:1 Prof. Charles Adams

| 10/1/98 (98-CV-G)

10/98 — Referred to charr reporter, Agenda Subc, and | »
Discovery Subc ‘1
PENDING FURTHER ACTION ‘

[CV45(d)] — Re—servrce of subpoena
not necessary if contmuance is granted
and witness is prov1ded ade{quate notlce

[l
'+ William T. Terrell,
! Esq. 10/9/98

(98- CV-H)‘

12/98 — Referred to chair, reporter, and Agenda Subc [‘
PENDING, rFURTHER ACTION

[CV47(a)] — Mandatory attbrney
participation in jury voir dire
examination

'+ | Francis Fox, Esq-

™
I

i
"

10/94 — Considered by cmte
4/95 — Approved draft i
7/95 — Proposed amendment approved for publication by
ST Cmte . K
9/95 — Pubhshed for comment |
4/96 — Co“‘rnsidered by advisory cmte; recommended \
increased attention by Fed. Jud. Center at ‘
judicial training
COMPLETED

[CV47(b)] — Eliminate peremptory
challenges

| Judge Willaim Acker

5/97 (97-CV-F)

6/97 — Referred to reporter, chair, and Agenda Subc
11/98 — Commrttee declined t take action ¥
COMPLETED g

#2828
[CV48] — Implementation of a twelve- -Judge Patrick 10/94 — Consrdered by cmte
person jury 7/95 — Proposed amendment approved for publication by

Higginbotham

ST Cmte
9/95 — Pubhshed for comment
4/96 — Forwarded to ST Cmte for submission to Jud
Conf
6/96 — ST NCmte approves
9/96 — Jud Conf rejected
10/96 — Commrttee s post-mortem discussion
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Proposal

Source, Date,

and Doc #

Status

[CV50] — Uniform date for filing post
trial motion

BK Rules Committee

5/93 —Approved for publication

6/93 — ST Cmte approves publication
4/94 — Approved by cmte

6/94 — Approved by ST Cmte

9/94 — Approved by Jud Conf

4/95 — Approved by Sup Ct

12/95 — Effective

COMPLETED ,

[CV50(b)] — When a motion is timely Judge Alicemarie 8 /97 — Sent to reporter and chair 1
after a mistrial has been declared Stotler 8/26/97 10/97 — Referred to Agenda Subc 1
(97-CV-M) PENDING FURTHER ACTION ‘

g . il

[CV51] — Jury instructions filed before Judge Stotler (96~ 11/8/96 — Referred to chair ,w

trial

CV-E) Gregory B.
Walters, Cir. Exec.,
for the Jud. Council
of the Ninth Cir.
12/4/97 (97-CV-V)

5/97 — Reporter recommends consideration of
comprehensive revision

1/98 — Referred to reporter, chair, and Agenda Subc
3/98 — Comte considered

11/98 — Comte considered

i PENDING FURTHER ACTION ‘\

! . , i

[CV52] — Uniform date for filing for BK Rules Cmte 5/93 —Approved for publication l}
filing post trial motion ' ' 6/93 —ST Cmte approves publication ;‘,
4/94 — Approved by cmte !

6/94 — Approved by ST Cmte i

9/94 — Approved by Jud Conf i

4/95 — Approved by Sup Ct i

12/95 — Effective |

‘ COMPLETED 4

[CV53] — Provisions regarding pretrial Judge Wayne Brazil 5/93 — Considered by cmte ‘”

and post-trial masters

10/93 — Considered by cmte

4/94 — Draft amendments to CV16.1 regarding “pretrlaF‘l

masters”
10/94 — Draft amendments considered
11/98 — Subcom appointed to study issue
DEFERRED ‘INDEFINITELY

i i]
it

"W

[CV56] — To clarify cross-motion for
summary judgment )

John J. McCarthy
11/21/97

12/97 — Referred to reporter, chair, and Agenda Subc
PENDING FURTHER ACTION

[CV56(a)] — Clarification of timing

Scott Cagan 2/97
(97-CV-B) #2475

3/97 — Referred to reporter, chair, and Agenda Subc
5/97 — Reporter recommends rejection
PENDING FURTHER ACTION
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Proposal -

Source, Date,
and Doc #

Status

[CV56(c)] — Time for service and
grounds for summary adjudication

Judge Jqdiﬂi N. Keep
11/21/94

4/95 — Considered by cmte; draft presented
11/95 — Draft presented, reviewed, and set for further
discussion

PENDING

FURTHER ACTION

[CV59] — Uniform date for filing for *
filing post trial motion ‘

| BK Rules Cbmmittee

5/93 —Approved for publication
6/93 — ST Cmteapproves publication
4/94 — Approved by committee
6/94 — Approved by ST Cmte
9/94 — Approved by Jud Conf
4/95 — Approved by Sup Ct’
12/95 — Effective
COMPLETED

[CV60(b)] — Parties are entitled to
challenge judgments provided that the
prevailing party cites the judgment as
evidence

| William Leighton
| 7720194

10/94 — Delayed for further study

4/95 — Declined to act

COMPLETED

[CV62(a)] — Automatic stayé

1 Dep. Assoc. AG,
| Tim Murphy

4/94 — No“;l‘action taken
COMPLE?ED

[CV64] — Federal prejudgment security

ABA proposal

1
11/92 — Considered by cmte
5/93 — Cor:"isidered by cmte
4/94 — Declined to act
DEFERRED INDEFINITELY

[CV65(f)] — rule made applicable to
copyright impoundment cases

|- see request on
| copyright

11/98 — R““%quest for publication

PENDING

FURTHER ACTION

[CV65.1] — To amend to avoid conflict
between 31 U.S.C. § 9396 governing the
appointment of agents for sureties and
the Code of Conduct for Judicial
Employees

Judge H. Russel

| Holland 8/22/97
| (97-cv-L)

10/97 — R%ferred to reporter, chair, and Agenda Subc
11/98 — Committee declined to act in light of earlier
action taken at March 1998 meeting

COMPLETED
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offer that raises the stakes of the offeree

[ who would continue the litigation

11/92 meeting; Judge
Swearingen 10/30/96
(96-CV-C); S. 79

Civil Justice Fairness

Proposal Source, Date, Status
and Doc #
[CV68] — Party may make a settlement | Agenda book for 1/21/93 — Unofﬁmal sohcrtatron of public comment

5/93, 10/93, 4/94 — Considered by cmte

4/94 — Federal Judicial Center agrees to study rule
10/94 — Delayed for further consideration,

1995 — Federal Judicial Center completes its study

Actof 1997 and § 3 DEFERRED INDEFINITELY |
of H.R. 903 10/96 — Referred to reporter, chair, and Agenda Subc.
‘ ' (Advised of past comprehensive study of -
proposal) -
1/97 — S. 79 introduced § 303 would amend the rule
4/97 — Stotler letter to Hatch
5/97 — Reporter recommends continued monitoring
PENDING FURTHER ACTION ‘
[CV73(b)] — Consent of additional Judge Easterbrook 4/95 — Initially brought to commitiee’s attentron
|| parties to magistrate judge jurisdiction 1/95 11/95 — Delayed for rev1ew no pressing need
‘ ' 10/96 — Considered along 'with repeal of CV74, 75, and\
76, i
5/97 — Reporter recommends continued monitoring |,
PENDING FURTHER ACTION o ‘i
[CV 74,75, and 76] — Repeal to '| Federal Courts 10/96 — Recommend repeal rules to conform with statute
conform with statute regarding | Improvement Act of and’ transmlt to ST Cmte ‘
alternative appeal route from magistrate | 1996 (96-CV-A) 1/97 — Approved by ST Cmte .
judge decisions | #1558 3/97 — ApprOVed by Jud Conf
I 4/97 — Approved by Sup Ct’ '
COMPLETED
[CV 77(b)] — Permit use of audiotapes | Glendora 9/3/96 (96- | 12/96 — Referred to reporter and chair
in courtroom ‘ | CV-H) #1975 5/97 — Reporter recommends that other Conf.

Committee should handle the issue
PENDING FURTHER ACTION

[CV77(d)] — Fax noticing to produce
substantial cost savings while increasing
efficiency and productivity

{ Michael E. Kunz,

Clerk of Court

| 9110197 (97-CV-N)

9/97 — Maxled to reporter chair, and Agenda Subc
PENDING FURTHER ACTION

[CV77(d)] — Facsimile service of notice !

to counsel

William S. Brownell,
| District Clerks
| Advisory Group

11/97 — Referred to reporter, chair, and Agenda Subc |
PENDING FURTHER ACTION ‘

Il [€V77.1] — Sealing orders

10120197 (CV-Q)

10/93 — Considered
4/94 —No action taken
DEFERRED INDEFINITELY

Page 11

Advisory Committee on Civil Rules
December 11, 1998

Doc No 1181




- mEaEme

Proposal

Source, Date,
and Doc #

Status

[CV81] —To add injunctions to the rule

John I McCarthy
112 1/97 ‘

12/97 — Referred to reporter, chair, and Agenda Subc

“PENDING FURTHER ACTION

[CV 81(a)(2)] — Inconsistent time -

X Judge Mary F emberg ‘2/97 e Referred to reporter chalr and Agenda Subc.
period vs. Habeas' Corpus rule’ l(b) v 1/28/97 (97 CV-E) ‘5/9‘7» ‘Considered and referred to Criminal Rules Cmte
Ca Ty 1 ‘#2164 " for coordinated response
2l ‘ | PEN DING FURTHER ACTION

[CV81(a)(1)] — Apphcablhty to D C. Joseph Spaniol, 10/96 — Cmte considered
mental health proceedings; +. . - 10/96° )

5/97 — Reporter recommends consideration as part of an
technical amendment package b
PENDING FURTHER ACTION i

[CV81(a)(1)] — Applicability to.
copyright proceedings and substitution of

notice of removal for. petltlon for removal |

| . see request on
; copyright

. PENDING FURTHER ACTION

11/98 — Request for publication

o \} .
[CV81(c)] — Removal ofan' actmn from
state courts — technical corrfprrnlug
change deleting “petition” =

) Joseph D. Cphen
U‘8/13 1/94

3 | {‘1
11/95 — Reiterated April 1995 decision }‘i‘

o li
4/95 — Accumulate other technical changes and submit r’
eventually to Congress ‘

5/97 — Reporter recommends that it be included in next j
techmcal amendment package i
PENDING FURTHER ACTION |

[CV83(a)(1)] — Uniform effective date”
for local rules and transmisejon t0AO

3/98 — Comtie considered |
11/98 — Draft language considered !
PENDING FURTHER ACTION }

[CV83] — Negligent fallure to comply
with procedural rules; local rule uniform
numbering

[ m
5/93 — Recommend for publication W
6/93 — Approved for publication i
10/93 — Pulphshed for comment I
4/94 — Revised and approved by cmte |
6/94 — App}‘oved by ST Cmte
9/94 — Approved by Jud Conf
4/95 — Approved by Sup Ct
12/95 — Eftective
COMPLETED

[CV84] — Authorize Conference to
amend rules

5/93 — Conjsidered by cmte
4/94 — Recommend no change i

COMPLETED ]

g ' o - 1

[Recycled Paper and Double-Sided | Christopher D. 11/95 — Considered by cmte i
Paper] | Knopf 9/20/95 DEFERRE]Ig) INDEFINITELY k
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Proposal Source, Date, Status
and Doc #

[Pro Se Litigants] — To creatc a Judge Anthony J. 7/97 — Mailed to reporter and chair
committee to consider the promulgation Battaglia, on behalf 10/97 — Referred to Agenda Subc
of a specific set of rules governing cases | of the Federal PENDING FURTHER ACTION
filed by pro se litigants Magistrate Judge

Assn. Rules Cmte, to

support proposal by

Judge David Piester

7/117/97 (97-CV-D)

[CV Form 1] — Standard form AO 440
should be consistent with with summons
Form 1

Joseph W.
Skupniewitz, Clerk
10/2/98 (98-CV-F)

10/98 — Referred to chair, reporter, and Agenda Subc
PENDING FURTHER ACTION

[CV Form 17] Complaint form for Professor Edward 10/97 — Referred to cmte

copyright infringement Cooper 10/27/97 PENDING FURTHER ACTION

[Interrogatories on Disk] Michelle Ritz 5/98 — Referred to reporter, chair, and Agenda Subc
5/13/98 (98-CV-C) PENDING FURTHER ACTION

[To change standard AO forms 241 Judge Harvey E. 8/98 — Referred to reporter, chair, and Agenda Subc

and 242 to reflect amendments in the Schlesinger 8/10/98 PENDING FURTHER ACTION

law under the Antiterrorism and (98-CV-D)

Effective Death Penalty Act of 1997]

Page 13

Advisory Committee on Civi{ Rules
December 11, 1998

Doc No. 1181




T g

4




, « , . » - .
A S O T T E- e




A D A JEDEEN B Y O S S S S




s

AGENDA DOCKETING

ADVISORY COMMITTEE ON EVIDENCE RULES

Proposal

Source,
Date,
and Doc

Status

[EV 101] — Scope

#

6/92 — Approved by ST Cmte.

9/92 — Approved by Jud. Conf.

4/93 — Approved by Sup. Ct.

12/93 — Effective

5/94, — Decided not to amend (Comprehensive Review)
6/94 — Approved for publication by ST Cmte.

9/94 — Published for public comment

COMPLETED

[EV 102 — Purpose and Construction

5/94 — Dec1ded not to amend (Comprehensive Rev1ew)
6/94 — Approved for publication by ST Cmte. ¥
9/94 — Published for public comment 1

COMPLETED

[EV 103] — Ruling on EV

C

"

9/93 — Considered g
5/95 — Decided not to amend (Comprehensive Review)
7/95 — Approved for publication by ST Cmte.

9/95 — Published for public comment

COMPLETED

[EV 103(a)] — When an in limine motion must
be renewed at trial (earlier proposed amendment
would have added a new Rule 103(¢))

9/93 — Considered
5/94 — Considered
10/94 — Considered
1/93 — Approved for publication by ST Cmte.
5/95 — Considered. Note revised.
9/95 — Published for public comment
4/96 — Considered
11/96 — Considered. Subcommittee appointed to draft :
] alternative.
4/97 — Draft requested for publication
6/97 — ST Cmte. recommitted to advisory committee for
further study
10/97 — Request to.publish revised version
1/98 — Approved for publication by ST Cmte.
8/98 — Published for comment
10/98 — Comte considered comments and statements from
wmiesses

Page 1
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Proposal Source, Status -
Date,
and Doc N
# '
[EV104] — Preliminary Questions 9/93 — Considered
1/95 — Considered
5/95 — Decided not to amend (Comprehensive Review)
|- 7795 — Approved for publication by ST Cmte.
9/95 — Published for public comment
COMPLETED.
[EV 105] — Limited Admissibility 9/93 — Considered
5/94 — Decided not to amend (Comprehensive Review)
6/94 — Approved for publication by ST Cmte.
9/94 — Published for public comment
COMPLETED
[EV 106] — Remainder of or Related Writings 5/94 —- Decided not to amend (Comprehensive Rev1ew)
or Recorded Statements ‘ ’ 6/94 — Approved for publication by ST Cmte.
‘ 9/94 — Published for public comment ‘
. COMPLETED ‘ !
 [EV 106] — Admissibility of “hearsay” Prof. 4/97 — Reporter to determine whether any amendment ;s
| statement to correct a misimpression arising from | Danjel ' appropriate :
| admission of part of a record | Capra 10/97 — No action necessary i
COMPLETED g

 [EV 201] — Judicial Notice of Adjudicative

Facts

@/97)

9/93 — Considered ;‘J
5/94h — Decided not to amend (Comprehensive Rev1ew)“
6/94 — Approved for publication by ST Cmte. i
9/94 — Published for public comment i
1 1/96 — Decided not to amend ‘

COMPLETED

[EV 201(g)] — Judicial Notice of Adjudicative
Facts

5/94 —— Decided not to amend (Comprehensive Review)
6/94 — Approved for publication by ST Cmte.
9/94 — Published for public comment |
11/96 — Decided to take no action i
DEFERRED INDEFINITELY

[EV 301] — Presumptions in General Civil
Actions and Proceedings. (Applies to
evidentiary presumptions but not substantive
presumptions.)

5/94 — Decided not to amend (Comprehensive Review)

6/94 — Approved for publication by ST Cmte.

9/94 — Published for public comment

11/96 — Deferred until completion of project by Uniform
i Rules Committee

PENDING FURTHER ACTION

[EV 302] — Applicability of State Law in Civil
Actions and Proceedings

5/94{ — Decided not to amend (Comprehensive Review)‘|
6/94 — Approved for publication by ST Cmte.

9/94 — Published for public comment

COMPLETED
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(Uncharged misconduct could only be admitted if
the probative value of the evidence substantially
outweighs the prejudicial effect.)

Proposal Source, Status
Date,
and Doc
#
[EV 401] — Definition of “Relevant Evidence” 9/93 -— Considered
C 5/94 — Decided not to amend (Comprehensive Review)
6/94 — Approved for publication by ST Cmte.
9/94 — Published for public comment
| COMPLETED
[EV 402] — Relevant Evidence Generally 9/93 — Considered ,
Admissible; Irrelevant Evidence Inadmissible - 5/94 — Decided not to amend (Comprehensive Review)
6/94 — Approved for publication by ST Cmte.
| 9/94 — Published for public comment
COMPLETED
[EV 403] — Exclusion of Relevant Evidence on 9/93 — Considered
Grounds of Prejudice, Confusion, or Waste of 5/94 — Decided not to amend (Comprehensive Review)
Time ' 6/94 — Approved for publication by ST Cmte.
9/94 — Published for public comment
COMPLETED
[EV 404] — Character Evidence Not Admissible | Sen. Hatch | 9/93 — Considered
to Prove Conduct; Exceptions; Other Crimes S.3, § 503 | 5/94 — Decided not to amend (Comprehensive Review)
(1/97)(deal | 6/94 — Approved for publication by ST Cmte.
ing with 9/94 — Published for public comment ‘
1 404(a) 10/94 — Considered with EV 405 as alternative to EV ‘
413-415
4/97 — Considered
6/97 — Stotler letter to Hatch on S.3
10/97 — Recommend publication
1/98 — Approved for publication by the ST Cmte.
8/98 — Published for comment
10/98 — Comte considered comments and statements from
witnesses
PENDING FURTHER ACTION
[EV 404(b)] — Character Evidence Not Sen. Hatch | 9/93 — Considered
|| Admissible to Prove Conduct; Exceptions; Other | S.3, § 713 5/94 — Decided not to amend (Comprehensive Review)
Crimes: Other crimes, wrongs, or acts. (1/97) 6/94 — Approved for publication by ST Cmte.

9/94 — Published for public comment

10/94 — Discussed

11/96 — Considered and rejected any amendment

4/97 — Considered .

6/97 — Stotler letter to Hatch on S.3

10/97 — Proposed amendment in the Omnibus Crime Bill
rejected

COMPLETED

[EV 405] — Methods of Proving Character.
(Proof in sexual misconduct cases.)

9/93 — Considered

5/94 — Considered

10/94 — Considered with EV 404 as alternative to EV
413-415

COMPLETED
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Proposal Source, Status Wf
Date, |
and Doc »
# vm
[EV 406] — Habit; Routine Practice 10/94 — Decided not to amend (Comprehensive Review) =y
3 4 1/95 — Approved for publication by ST Cmte. 1 i
COMPLETED } )
[EV 407] — Subsequent Remedial Meésmes. \Sub‘cmte. i 44/92 — Considered and rejected by CR Rules Cmte. ! ‘
(Extend exclusionary principle to product reviewed 9/93 — Considered L‘ﬂ
liability actions, and clarify that the rule applies | possibility 5/94 — Considered :
only to measures taken after i 1n_]ury or harm of | 10/94 — Considered
caused by a routlne event.) amendmg 5/95 — Considered

: (Fall 1991)

7195 — Approved for publication by ST Cmte.

9/95 — Published for public comment

4/96 — Approved & submitted to ST Cmte. for transmlttal to
. Jud. Conf.

6/96 — Approved by ST Cmte.

9/96 — Approved by Jud. Conf.

4/97 — Approved by Sup. Ct

12/97 — Enacted

COMPLETED

'

[EV 408] — Compromlse and Offers to
Compromise

9/93 — Considered
5/94 — Considered
1/95 — Considered
5/95 — Decided not to amend (Comprehensive Rev1ew)
7/95 Approved for publication by ST Cmte. '
9/95 — Published for public comment

COMPLETED

[EV 409] — Payment of Medical and Similar
Expenses .

5/94 — Decided not to amend (Comprehensive Rev1ew)
6/94 — Approved for publication by ST Cmte.

9/94 — Published for public comment

COMPLETED

1

T

EV 410] — Inadmissibility of Pleas, Plea
Discussions, and Related Statements

9/93 — Consmlered and recommended for CR Rules Crnte
COMPLETED

[EV 411] — Liability Insurance

5/95 — Dec1ded not to amend (Comprehensive Revxew)
7/95 — Approved for publication by ST Cmte. ‘
9/95 — Published for public comment

COMPLETED

L
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trained counselors be adequately protected in
Federal court proceedings.)

Proposal Source, “Status
Date,
and Doc
#
[EV 412] — Sex Offense Cases; Relevance of Prof. 4/92 — Considered by CR Rules Cmte.
Alleged Victim’s Past Sexual Behavior or David 10/92 — Considered by CR Rules Cmte.
| Alleged Sexual Predisposition Schlueter 10/92 — Considered by CV Rules Cmte
‘ S (4/92); 12/92 — Published
Prof. 5/93 — Public Hearing, Considered by EV Cmte.
Stephen 7/93 — Approved by ST Cmte.
Saltzburg 9/93 — Approved by Jud. Conf.
(4/92) 4/94 — Recommitted by Sup. Ct. with a change
9/94 — Sec. 40140 of the Violent Crime Control and Law
Enforcement Act of 1994 (superseding Sup. Ct.
action)
12/94 — Effective
COMPLETED
[EV 413} — Evidence of Similar Crimes in 5/94 — Considered
Sexual Assault Cases 7/94 — Considered by ST Cmte.
9/94 — Added by legislation
1/95 — Considered
1/95 — Reported to but disregarded by Congress
7/95 — Effective
COMPLETED
|l [EV 414] — Evidence of Similar Crimes in 5/94 — Considered
Child Molestation Cases 7/94 — Considered by ST Cmte.
9/94 — Added by legislation
1/95 — Considered
1/95 — Reported to but disregarded by Congress
7/95 — Effective
COMPLETED
[EV 415] — Evidence of Similar Acts in Civil 5/94 — Considered
Cases Concerning Sexual Assault or Child 7/94 — Considered by ST Cmte.
Molestation 9/94 — Added by legislation
1/95 — Considered
1/95 — Reported to but dlsregarded by Congress
7/95 — Effective
COMPLETED
Il [EV 501] — General Rule. (Guarantee that the | 42 U.S.C,, 10494 — Considered
}i confidentiality of communications between § 13942(c) | 1/95 — Considered
|l sexual assault victims and their therapists or (1996) 11/96 — Considered

1/9:'7 — Considered by ST Cmte.
3/97 — Considered by Jud. Conf.
4/97 — Reported to Congress
COMPLETED
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Proposal Source, Status
Date,
and Doc
T -
[EV 501] — Privileges, including extending the . 11/96 — Decided not to take action
same attorney client privilege to 1n-house counsel A -10/97 — Rejected proposed amendment to extend the same
as to outside counsel ; privilege to in-house counsel as to outside counsel
‘ 10/98 — Subcomte appointed to study the issue ‘
: . PENDING FURTHER ACTION
[EV 501] Parent/Child Rrivilege ‘ ‘ i’rojj)osed ‘ 4/98 — Con51dered draft statement in opposition prepared
:L,egiislation

[EV 601] — General Rule of Competency "

9/93 — Considered ‘
5/94 — Decided not to amend (Comprehensive Review)
6/94 — Approved for publication by ST Cmte. ;
9/94 — Published for public comment

COMPLETED ‘

[EV 602] — Lack of Personal Knowledge

-
9/93 — Considered
5/94 — Decided not to amend (Comprehensive Rev1ew)
6/94 — Approved for publication by ST Cmte.

9/94 — Published for public comment !
COMPLETED ‘

[EV 603] — Oath or Affirmation

9/93 — Considered *
5/94 — Decided not to amend (Comprehensive Rev1ew)
6/94 — Approved for publication by ST Cmte. ‘
9/94 — Published for public comment

COMPLETED

[EV 604] — Interpreters

9/93 — Considered

5/94 — Decided not to amend (Comprehensive Rev1ew)
6/94 — Approved for publication by ST Cmte.

9/94 — Published for public comment

COMPLETED

[EV 605] — Competency of Judge as Witness

9/93 — Considered

10/94 — Decided not to amend (Comprehensive Review)
1/95 — Approved for publication by ST Cmte.

9/95 — Published for public comment

COMPLETED

L

[ N

[

[EV 606] — Competency of Juror as Witness"

9/93 — Considered

| 10/94 — Decided not to amend (Comprehensive Review)

1/95 — Approved for publication by ST Cmte.

9/95 — Published for public comment

COMPLETED

b

&

[EV 607] —Who May Impeach

9/93 — Considered

5/94 — Decided not to amend (Comprehensive Review)
6/94 — Approved for publication by ST Cmte.

9/94 — Published for public comment

COMPLETED
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Proposal Source, Status
Date,
and Doc
#
[EV 608] — Evidence of Character and Conduct 9/93 — Considered
of Witness 5/94 — Decided not to amend (Comprehensive Review)
6/94 — Approved for publication by ST Cmte.
9/94 — Published for public comment
COMPLETED
[EV 609] — Impeachment by EV of Conviction 9/93 — Considered
of Crime. See 404(b) 5/94 — Decided not to amend (Comprehensive Review)
6/94 — Approved for publication by ST Cmte.
9/94 — Published for public comment
11/96 — Considered
4/97 — Declined to act
COMPLETED
[EV 609(a) — Amend to include the conjunction | -Victor 5/98 — Referred to chair and reporter for consideration
“or” in place of “and” to avoid confusion. Mroczka 10/98 — Comte declined to act
4/98 COMPLETED
(98-EV-A)

[EV 610] — Religious Beliefs or Opinions

5/94 — Decided not to amend (Comprehensive Review)
6/94 — Approved for publication by ST Cmte.

9/94 — Published for public comment

COMPLETED

1 3

[EV 611] — Mode and Order of Interrogation
and Presentation

9/93 — Considered

5/94 — Decided not to amend (Comprehensive Review)
6/94 — Approved for publication by ST Cmte.

9/94 — Published for public comment

COMPLETED

[EV 611(b)] — Provide scope of cross-
examination not be limited by subject matter of
the direct

4/94 — Decided not to amend (Comprehensive Review)
6/94 — Approved for publication by ST Cmte.

9/94 — Published for public comment

11/96 — Decided not to proceed

COMPLETED

[EV 612] — Writing Used to Refresh Memory

9/93 — Considered

5/94 — Decided not to amend (Comprehensive Review)
6/94 — Approved for publication by ST Cmte.

9/94 — Published for public comment

COMPLETED

[EV 613] — Prior Statements of Witnesses

9/93 — Considered

5/94 — Decided not to amend (Comprehensive Review)
6/94 — Approved for publication by ST Cmte.

9/94 — Published for public comment

COMPLETED
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Proposal Source, Status
Date,
and Doc
#
[EV 614] — Calling and Interrogation of 9/93 — Considered
.Witnesses by Court ‘ 5/94 — Decided not to amend (Comprehensn;e Revxew)
6/94 — Approved for publication by ST Cmte.
9/94 — Published for public comment
COMPLETED |
[EV 615] — Exclusion of Witnesses. (Statute 42US.C., | 993 — C0n51dered
guarantees victims the right to be present at trial § 10606 5/94 — Decided not to amend (Comprehensive Rev1ew)
under certain circumstances and places some (1990) 6/94 — Approved for publication by ST Cmte.
limits on rule, which requires sequestratiori‘of 9/94 — Published for public comment
witnesses. Explore relationship between rule and 11/96 — Considered ‘
the Victim’s Rights and Restitution Act of 1990 4/97 — Submitted for approval without publication
and the Victim Rights Clarification Act of 1997 6/97 — Approved by ST Cmte. )
passed in 1996.) , 9/97 — Approved by Jud. Conf.
4/98 — Sup Ct approved
COMPLETED
[EV 615] — Exclusion of Witnesses Kennedy- 10/97 — Response to legislative proposal considered; members
: -Leahy Bill asked for any additional comments
(S. 1081) | COMPLETED
[EV 701] — Opinion testimony by lay witnesses 10/97 — Subcmte. formed to study need for amendment
4/98 — Recommend publication
6/98 — Stg.- Comte approves request to publish
8/98 — Published for comment
10/98 — Comte considered comments and statements from
witnesses ‘
PENDING FURTHER ACTION
[EV 702] — Testimony by Experts H.R. 903 2/91 — Considered by CV Rules Cmte.
‘ and S. 79 5/91 — Considered by CV Rules Cmte. -
(1997) 6/91 — Approved for publication by ST Cmte.
8/91 — Published for public comment by CV Rules Cmte
4/92 — Considered and revised by CV and CR Rules Cmtes.
6/92 — Considered by ST Cmte. |
4/93 — Considered }
5/94 — Considered |
10/94 — Considered |
1/95 — Considered (Contract with America) i
4/97 — Considered. Reporter tasked with drafting }
proposal. l
) 4/97 — Stotler letters to Hatch and Hyde
10/97 — Subcmte. formed to study issue further
4/98 — Recommend publication
6/98 — Stg. Comte approves request to publish
8/98 — Published for comment
10/98 — Comte considered comments and statements from
witnesses
PENDING FURTHER ACTION
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Proposal Source, Status
Date,
and Doc
#
[EV 703] — Bases of Opinion Testimony by | 492 — Considered by CR Rules Cmte.
Experts. (Whether rule, which permits an expert 6/92 — Considered by ST Cmte.
to rely on inadmissible evidence, is being used as 5/94 — Considered
means of improperly evading hearsay rule.) 10/94 — Considered
' o 11/96 — Considered
4/97 — Draft proposal considered.
10/97 — Subcmte. formed to study issue further
4/98 — Recommend publication
6/98 — Stg. Comte approves request to publish
8/98 — Published for comment
10/98 — Comte con31dered comments and statements from
witnesses
PENDING FURTHER ACTION
[EV 705] — Disclosure of Facts or Data 5/91 — Considered by CV Rules Cmte.
Underlying Expert Opinion 6/91 — Approved for publication by ST Cmte.
8/91 — Published for public comment by CV Rules Cmte.
4/92 — Considéred by CV and CR Rules Committees
6/92 — Approved. by ST Cmte.
9/92 — Approved. by Jud Conf.
4/93 — Approved, by Sup Ct.
12/93 — Effective
COMPLETED
[EV 706] — Court Appointed Experts. (To Carmnegie 2/91 — Tabled by CV Rules Cmte.
accommodate some of the concerns expressed by | (2/91) 11 1/96 — Con51dered
the judges involved in the breast implant 4/97 — Considéred. Deferred until CACM completes their
litigation, and to determine whether the rule © study.
should be amended to permit funding by the PENDING FURTHER ACTION
government in civil cases.) ‘
[EV 801(a-c)] — Deﬁnmons Statement; 5/95 — Decided not to amend (Comprehensive Review)
Declarant Hearsay 7/95 — Approved for publication by ST Cmte.
9/95 — Published for public comment
COMPLETED
[EV 801(d)(1)] — Definitions: Statements which 1/95 — Considered and approved for publication
are not hearsay. Prior statement by witness. 5/95 — Decided not to amend (Comprehensive Rev1ew)
‘ C 9/95 — Published for public comment
COMPLETED
[EV 801(d)(1)] Hearsay exception for prior Judge 4/93 — Considered; tabled
consistent statements that would otherwise be Bullock

admissible to rehabilitate a witness’s credibility

DEFERRED INDEFINITELY
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10/97 — Draft approved for pubhcatlon

1/98 — Approved for publication by the ST Cmte.
8/98 — Published for comment

PENDING FURTI-IER ACTION .

Proposal Source, Status L
Date,
and Doc .l
X
# L]
[EV 801(d)(2)] — Definitions: Statements Drafted by | 4/92 — Considered and tabled by CR Rules Committee,
which are not hearsay. Admission by party- Prof. 1/95 — Con51dered by ST Cmte. ‘ T‘“
opponent. (Bourjaily) David 5/95 — Considered draft proposed ‘ )
Schlueter, | 7/95 — Approved for publication by ST Cmte.
Reporter, | 9/95 — Published for public comment M
4/92 4/96 — Considered and submitted to ST Cmte. for “@m
; transmittal to Jud. Conf. '
( 6/96 — Approved by St. Cmte. 3 e
9/96 — Approved by Jud. Conf. ‘ L,
4/97 — Approved by Sup. Ct. -
12/97 — Effective
| COMPLETED ﬁ
[ - 0
[EV 802} — Hearsay Rule ‘ 5/95 — Dec1ded not to amend (Comprehensive Rev1ewj éﬂ;{
; 7/95 Approved for publication by ST Cmte. ’f )
: 9/95 — Published for public comment ” "FS
COMPLETED i -
[EV 803(1)~(5)] — Hearsay Exceptions; 1/95 — Considered 1 -
' Availability of Declarant Immaterial 5/95 — Decided not to amend (Comprehensive Rev1ew)‘; 4
7/95 — Approved for publication by ST Cmte. } :
9/95 — Published for public comment l
COMPLETED | -
T - T A
[EV 803(6)] — Hearsay Exceptions; Roger 9/93 — Considered ' 1 ol
Authentication by Certification (See Rule 902 for | Pauley,  5/95 — Dec1ded not to amend (Comprehensive Review) -
parallel change) DOJ 6/93 7/95 — Approved for publication by ST Cmte. E !
9/95 — Published for public comment L ot
11/96 — Considered
4/97 — Draft prepared and considered. Subcommittee pee,
appointed for further drafting. j m‘{

T

[EV 803(7)-(23)] — Hearsay Exceptions;
Availability of Declarant Immaterial

1/95 — Consuiered

5/95 — Decided not to amend (Comprehenswe Rev1ew)
7/95 — Approved for publication by ST Cmte.

9/95 — Published for public comment

COMPLETED

{EV 803(8)] — Hearsay Exceptions; Availability
of Declarant Immaterial: Public records and
reports.

9/93 — Consxdered

5/95 — Decided not to amend (Comprehensive Review)

7/95 — Approved for publication by ST Cmte.

9/95 — Published for public comment

4/96 — Considered regarding trustworthiness of record

11/96 — Declined to take action regarding admission on
behalf of defendant

COMPLETED

i
o
(.

[ ]
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Proposal Source, Status ‘
Date, '
and Doc
#
[EV 803(24)] — Hearsay Exceptions; Residual EV Rules 5/95 — Combined with EV804(b)(5) and transferred to a
Exception o Committee new Rule 807.
(5/95) 7/95 — Approved for publication by ST Cmte.
"'9/95 — Published for public comment
4/96 — Considered and submitted to ST Cmte. for
. transmittal to Jud. Conf.
| 6/96 — Approved by St. Cmte.
1 9/96 — Approved by Jud. Conf.
4/97 — Approved by Sup. Ct.
10/97 — Effective
COMPLETED
[EV 803(24)] — Hearsay Exceptions; Residual 10/96 — Considered and referred to reporter for study
Exception (Clarify notice requirements and 10/97 — Declined to act
determine whether it is used too broadly to admit COMPLETED
dubious evidence) ‘ o
[EV 804(a)] — Hearsay Exceptions; Declarant Prof. 4/92 — Considered by CR Rules Cmte.
Unavailable: Definition of unavailability David 6/92 — Considered by ST Cmte. for publication
- Schiueter 1/95 — Considered and approved for publication"
(4/92); 5/95 — Decided not to amend (Comprehensive Review)
Prof. 7/95 — Approved for publication by ST Cmite.
Stephen 9/95 — Published for public comment
Saltzburg COMPLETED
(4/92)

[EV 804(b)(1)-(4)] — Hearsay Exceptions

16/94 — Considered

1/95 — Considered and approved for publication by ST
Cmte.

5/95 — Decided not to amend (Comprehensive Review)

7/95 —— Approved for publication by ST Cmte.

9/95 — Published for public-comment

COMPLETED

[EV 804(b)(5)] — Hearsay Exceptions; Other
exceptions

5/95 — Combined with EV804(b)(5) and transferred to a
new Rule 807.

7/95 — Approved for publication by ST Cmte.

9/95 ~— Published for public comment

4/96 — Considered and submitted to ST Cmte. for
transmittal to Jud. Conf.

6/96 — Approved by St. Cmte.

9/96 — Approved by Jud. Conf.

4/97 — Approved by Sup. Ct.
10/97 — Effective
COMPLETED

3 1 771
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Proposal Source, Status
Date,
and Doc
. # ‘
[EV 804(b)(6)] — Hearsay Exceptions; Prof. 4/92 — Considered by CR Rules Cmte.
Declarant Unavailable. (To provide thataparty | David 7/95 — Approved for publication by ST Cmte.
forfeits the rlght to ob]ect on hearsay grounds to | Schlueter 9/95 — Published for public comment
the admission of a statement made by.a declarant | (4/92); 4/96 — Considered and submitted to ST Cmite. for
whose unavailability as a w1tness was procured Prof. transmittal to Jud. Conf. ;
by the party’s wrongdomg or acqulescence ) Stephen 6/96 — Approved by ST Cmte. l
‘ .Saltzburg | 9/96 — Approved by Jud. Conf.
(4/92) 4/97 — Approved by Sup. Ct.
‘ COMPLETED \
[EV-805] — Hearsay Within Hearsay 1/95 — Considered h
5/95 — Decided not to amend (Comprehensive Rev1ew)
7/95 — Approved for publication by ST Cmte. "
9/95 — Published for public comment ;
COMPLETED i
[EV 806] — Attacking and Supporting EV Rules 5/95 — Decided not to amend - 9
Credibility of Declarant.. (To eliminate a comma | Commlttee 7/95 — Approved for publication by ST Cmte. i{‘{ﬁ
that mistakenly appears in the current rule. 5/95 9/95 — Pubhshed for public comment i‘;‘,f
Technical amendment.) 4/96 — Considered and submitted to ST Cmte. for i
. transmittal to Jud. Conf. i
6/96 — Approved by St. Cmte. :
9/96 — Approved by Jud. Conf.
4/97 — Approved by Sup. Ci.
‘ 12/97 — Effective ‘
' COMPLETED N
[EV 806] — To admit extrinsic evidence to 1 1/96 — Declined to act }H
impeach the character for veracity of a hearsay COMPLETED ‘
declarant
[EV 807] — Other Exceptions. Residual , EV Rules 5/95 — This new rule is a combination of Rules 803(24)
exception. The contents of Rule 803(24) and ' Committee ¢ and 804(b)(5).
Rule 804(b)(5) have been combined to form this | 5/95 7/95 — Approved for publication by ST Cmte. i
new rule. 9/95 — Published for public comment '
4/96 — Considered and submitted to ST Cmte. for W
transmittal to Jud. Conf. ‘
6/96 — Approved by St. Cmte.
9/96 — Approved by Jud. Conf.
10/96 — Expansion considered and rejected
4/97 — Approved by Sup. Ct.
12/97 — Effective
COMPLETED
[EV 807] — Notice of using the provisions ;r Judge 4/96 — Considered |
" Edward 11/96 — Reported. Declined to act.
» | Becker COMPLETED
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Proposal Source, Status
Date,
and Doc
#
[EV 901] — Requirement of Authentication or 5/95 — Decided not to amend (Comprehensive Review)
Identification ‘ 7/95 — Approved for publication by ST Cmte.
9/95 — Published for public comment
COMPLETED
[EV 902] — Self-Authentication 5/95 — Decided not to amend (Comprehensive Review)
7/95 — Approved for publication by ST Cmte.
9/95 — Published for public comment
10/98 — Comte considered comments and statements from
witnesses ‘
COMPLETED
[EV 902(6)] — Extending applicability to news Committee | 10/98 — to be considered when and if other changes to «the rule
wire reports member are being considered
(10/98) PENDING FURTHER ACTION

[EV 902 (11) and (12)] — Self-Authentication
of domestic and foreign records (See Rule 803(6)
for consistent change)

4/96 — Considered
10/97 — Approved for publication
1/98 — Approved for publication by the ST Cmte.

'8/98 — Published for comment

PENDING FURTHER ACTION

[EV 903} — Subscribing Witness’ Testimony
Unnecessary

Hr
5/95 — Decided not to amend (Comprehensive Rev1ew)
7/95 — Approved for publication by ST Cmte.
9/95 — Publlshed for public comment
COMPLETED

[EV 1001]) — Definitions

1
i

9/93 — Considered

5/95 — Decided not to amend (Comprehensive Review)
7/95 — Approved for publication by ST Cmte. |
9/95 — Pubhshed for public comment

[EV 1001] — Definitions (Cross references to
automation changes)

COMPLETED ]
l

10/97 — Con51dered
PENDIN! G FURTHER ACTION

[EV 1002] — Requirement of Original.
Technical and conforming amendments.

9/93 — Considered

10/93 — Published for public comment

4/94 — Recommends Jud. Conf. make technical or
conforming amendments

| 5/95 — Decided not to amend

7/95 — Approved for publication by ST Cmte. |
9/95 — Published for public comment
COMPLETED

[EV 1003] — Admissibility of Duplicates

5/95 — Decided not to amend (Comprehensive Rev1ew)
7/95 — Approved for publication by ST Cmte.

9/95 — Published for public comment

COMPLETED

Page 13
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N

6/94 — ST Cmte. did not approve

5/95 — Decided not to amend (Comprehensive Review)
7/95 — Approved for publication by ST Cmte.

9/95 — Published for public comrnent

COMPLETED

B
Yt
\ B
Proposal Source, Status K
Date,
and Doc ~
# -
[EV 1004] — Adm15$1b1hty of Other Evidence 5/95 — Decided not to amend (Comprehensive Review) —
of Contents . 7/95 — Approved for publication by ST Cmte. i
9/95 — Published for public comment »
COMPLETED . ‘
[EV 1005] -— Public Records. 5/95 — Decided not to amend (Comprehensive Review) ‘: ‘Jl
7/95 — Approved for publication by ST Cmte. !
9/95 — Published for public comment
COMPLETED. ""’j
.[EV 1006] — Summaries 5/95 — Decided not to amend (Comprehensive Rev1ew) o
7/95 — Approved for publication by ST Cmte. ‘ :
9/95 — Published for public comment ﬁ
. COMPLETED )
[EV 1007] — Testimony or Written Admission 5/95 — Decaded not to amend (Comprehenswe Rev1ew} [
of Party 7/95 — Approved for pubhcatlon by ST Cmte. n ﬁ
9/95 — Published for public comment ;‘ ,
COMPLETED | ! i
[EV 1008] — Functions of Court and Jury 5/95 — Decided not to amend (Comprehensive Review \ELJ
7/95 — Approved for publication by ST Cmte. | i
9/95 — Published for public comment "
COMPLETED ‘ ]
[EV 1101] — Applicability of Rules . 6/92 — Approved by ST Cmte. ’
9/92 — Approved by Jud. Conf. .
4/93 — Approved by Sup. Ct. | t t
12/93 — Effective ‘~‘
5/95 — Decided not to amend ; ,
7/95 — Approved for publication by ST Cmte. | j
9/95 — Published for public comment J
, 4/98 — Considered i
10/98 — Reporter submits report -
COMPLETED B
[EV 1102] — Amendments to permit Jud. Conf. | CR Rules 4/92 — Considered by CR Rules Cmte. )
to make technical changes Committee | 6/92 — Considered by ST Cmte. ‘ j
(4/92) 9/93 — Considered -

[EV 1103] — Title
\

5/95 — Decided not to amend (Comprehensive Review)
7/95 — Approved for publication by ST Cmte.

9/95 — Published for public comment

COMPLETED

Page 14
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[Statutes Bearing on Admissibility of EV] —

|| To amend the EV Rules to incorporate by

reference all of the statutes identified, outside the
EV Rules, which regulate the admissibility of EV
proffered in federal court

Proposal Source, Status
Date,
and Doc
#
[Admissibility of Videotaped Expert EV Rules 11/96 — Denied but will continue to monitor
Testimony] .Committee | 1/97 — Considered by ST Cmte.
(11/96) PENDING FURTHER ACTION
[Attorney-client privilege for in-house ABA 10/97 — Referred to chair
counsel] resolution 10/97 — Denied '
(8/97) COMPLETED
[Automation] — To investigate whether the EV | EV Rules 11/96 — Considered
Rules should be amended to accommodate Committee | 4/97 — Considered
changes in automation and technology (11/96) 4/98 — Considered
‘ PENDING FURTHER ACTION
[Circuit Splits] — To determine whether the 11/96 — Considered
|l circuit splits warrant amending the EV Rules 4/97 — Considered
COMPLETED
[Obsolete or Inaccurate Rules and Notes] — EV Rules 5/93 — Considered
To identify where the Rules and/or notes are Commiittee | 9/93 — Considered. Cmte. did not favor updating absent rule
obsolete or inaccurate. (11/96) change
11/96 — Considered
1/97 — Considered by the ST Cmte.
4/97 — Considered and forwarded to ST Cmte.
10/97 — Referred to FIC
1/98 — ST Cmte. Informed of reference to FIC
COMPLETED
[Privileges] — To codify the federal law of EV Rules 11/96 — Denied
privileges Committee | COMPLETED
(11/96)

11/96 — Considered
4/97 — Considered and denied
COMPLETED

[Sentencing Guidelines] — Applicability of EV
Rules

9/93 — Considered
11/96 — Decided to take no action
COMPLETED
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AGENDA DOCKETING

ADVISORY COMMITTEE ON CRIMINAL RULES

Proposal

Source,
Date,
and Doc #

Status

[CR 4] — Require arresting

Local Rules

10/95 — Subc appointed

officer to notify pretrial Project 4/96 — Rejected by subc
services officer, U.S. Marshal, COMPLETED
and U.S. Attorney of arrest '
[CR 5] — Video TJudge Fred ‘ 5/98 - Referred to chair and reporter for consideration
Teleconferencing of Initial Biery 5/98 PENDING FURTHER ACTION
Appearances. and Arraignments ‘ R
[CR 5] — To allow initial Judge 6/98 — Referred to chair and reporter for consideration
appearances, arraignments, Durwood PENDING FURTHER ACTION
attorney status hearings, and Edwards 6/98 | ‘ o
possibly petty pleas to be taken
by video conferencing.
[CR 5(a)] —— Time limit for DOJ 8/91; 10/92 — Subc appointed ‘
hearings involving unlawful 8/92 4/93 — Considered ‘
flight to avoid prosecution 6/93 — Approved for publication
arrests 9/93 — Published for public comment

4/94 — Revised and forwarded to ST Cmte

6/94 — Approved by ST Cmte

9/94 — Approved by Jud Conf

12/95 — Effective

COMPLETED
[CR 5(c)] — Misdemeanor Magistrate 10/94 — Deferred pending possible restylizing efforts
defendant in custody is not Judge Robert | PENDING FURTHER ACTION
entitled to preliminary B. Collings :
examination. Cf 3/94
CR58(bX2)(G)
[CR 5(c)] — Eliminate consent | Judge 1/97 — Sent to reporter
requirement for magistrate Swearingen 4/97 — Recommends legislation to ST Cmte
judge consideration 10/28/96 (96- | 6/97 — Recommitted by ST Cmte

CR-E) 10/97—Adv. Cmte declines to amend prov151on

3/98 — Jud Conf instructs rules committees to propose amendment
4/98 — Approves amendment, but defers until style project completed

6/98 — Stg Comte concurs with deferral
PENDING FURTHER ACTION

Page 1
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Proposal Source, Status
Date,
and Doc #
JCR 5.1] — Extend production | Michael R. 10/95 — Considered

of witness statements in
CR26.2 t0 5.1.

Levine, Asst.
Fed. Defender

| 3/95 -,

4/96 — Draft presented and approved
6/96 — Approved by ST Cmte
8/96— Published for public comment
4/97— Forwarded to ST Cmte

6/97 — Approved by ST Cmte
9/97—Approved by Jud Conf

4/98 — Approved by Supreme Court
PENDING FURTHER ACTION

[CR 6] — Statistical reporting
of indictments

David L. Cook
AO3/93

10/93 — Commq:tee dechned to act on the issue
COMPLETED

1

fmvh«*'

[CR6(a)] — Reduce number of | HR. 1536 5/97 — Introduced by Congressman Goodlatte, referred to CACM with input ;

B L

g

grand jurors introduced by from Rules Cmte
Cong 10/97—Adv Cmte unanimously voted to oppose any reduction in grand jury size.
Goodlatte 1/98—ST Cmte voted to recommend that the Judicial Conference oppose the
legislation.
3/98 — Jud Conf concurs
COMPLETED

[CR 6(d)] — Interpreters

DOJ 1/22/97

197 — Senf directly to chair

allowed during grand jury (97-CR-B) 4/97 — Draft presented and approved for request to publish
6/97 — Approved by ST Cmte for publication
8/97— Published for public comment
.4/98— Approved and forwarded to St Cmte
‘ 6/98 — Approved by Stg Comte
PENDING FURTHER ACTION
[CR 6(e)] — Intra-Department | DOJ | 4/92 — Rejected motion to send to ST Cmte for pubhc comment
of Justice use of Grand Jury 10/94 — Discussed and no action taken
materials COMPLETED
[CR 6(e)(3)(O)(iv)] — DOJ 4/96 — Cmte decided that current practice should be reaffirmed
Disclosure of Grand Jury COMPLETED
materials to State Officials
[CR 6(e)(3)(C)(iv)] — Barry A. 10/94 — Considered, no action taken
Disclosure of Grand Jury Miller, Esq. COMPLETED :
materials to State attorney 12/93

discipline agencies

[CR6 (f)] — Return by
foreperson rather than entire

grand jury

DOJ 1/22/97
(97-CR-A)

1/97 — Sent directly to chair

4/97— Draft presented and aprroved for publication
6/97 — Approved by ST Cmte for publication
8/97— Published for public comment ‘
PENDING FURTHER ACTION
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Proposal Source, Status
Date,
and Doc #
[CR7(c)(2)] — Reflect 4/97— Draft presented and approved for publication
proposed new Rule 32.2 6/97 — Approved by ST Cmte for publication
governing criminal forfeitures 8/97— Published for publi¢ comment ‘
4/98— Approved and forwarded to St Cmte
6/98 — Withdrawn in light of R. 32.2 rejection by Stg. Comte
10/98 — revised and resubmitted to stg comte for transmission to conference
* PENDING FURTHER ACTION
[CR8(c)] — Apparent mistakes | Judge Peter C. | 8/97 — Referred to reporter and chair
in Federal Rules Governing Dorsey 7/9/97 | 10/97—Referred to subcom for study
§ 2255 and § 2254 (97-CR-F) PENDING FURTHER XACTION‘
[CR 10] — Arraignment of DOJ 4/92 4/92 — Deferred for further action
detainees through video 110/92 — Subc appointed
teleconferencing 4/93 — Considered
’ '6/93 — Approved for publication by ST Cmte
{ 9/93 — Published for public comment
4/94 — Actxon deferred, pending outcome of FJC pilot programs
10/94 — Consxdered
| PENDING FURTHER ACTION
[CR 10] — Guilty plea at an Judge B. 10/94 — Suggested\and brleﬂy considered
arraignment Waugh Crigler DEFERRED INDEFINITELY
10/94

[CR 10] — Defendant’s
presence not required

10/97 — Consxdered in 11eu of video transmlssmn

4/98 — Approvefi for publication, but deferred until completion of style pro_]ect
10/98 — Con51dered by comte; reporter to redraft and submit at next meeting
PENDING FURTHER ACTION

|CR 11] -— Magistrate judges

James Craven,

4/92 — Dlsapproved

authorized to hear guilty pleas, | Esq. 1991 COMPLETED
and inform accused of possible o
deportation
[CR 11] — Advise defendant David Adair 10/92 — Motion to amend withdrawn
of impact of negotiated factual | & Toby COMPLETED
stipulation Slawsky, AO ‘
4/92
[CR 11(¢)] — Advise Judge 10/96 — Considered, draft presented
defendant of any appeal waiver | Maryanne 4/97 — Draft presented and approved for request to publish
provision which may be Trump Barry 6/97 — Approved for publication by ST Cmte
contained in plea agreement 7/19/96 (96- 8/97— Published for public comment \
CR-A) 4/98 — Approved and forwarded to Stg Cmte
6/98 — Approved by Stg Comte
PENDING FURTHER ACTION
[CR 11(d)] — Examine Judge Sidney | 4/95 — Discussed and no motion to amend !
defendant’s prior discussions Fitzwater COMPLETED
with an government attorney 11/94 C
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Proposal

Source,
Date,

| and Doc #

Status

[CR 11(e)] — Judge, other
than the judge assigned to hear

Juﬂge Jensen
4/95

| 10/95 — Considered

| 4/96 —Tabled as moot, but continued study by subcommittee on other Rule 11

case, may take part in plea issues
discussions | DEFERRED INDEFINITELY
[CR 11(e)(4) — Binding Plea ‘Judge Georg‘e' 14/96 — Con51dered
Agreement (Hyde decision) P. Kazen2/96 | 10/96 —'Considered .
4/97 — Deferred until Sup Ct decision
: COMPLETED
[CR 11(e)(1) (A)(B) and (C})] CR Rules 4/96 — To be studled by reporter
— Sentencing Guidelines Committee . 10/96 — Draft presented and considered
effect on particular plea 4/96 ' 4/97 — Draft presented and approved for request to publish
agreements 6/97 — ApprOVed for publication by ST Cmte
- 8/97— Pubhshed for public comment
 PENDING: FURTHER ACTION
[CR 11}—Pending legislation Pending 10/97—Adv Cmte expressed view that it was: not opposed to addressing the
regarding victim allocution legislation 97- ;ileglslatlon and ﬁemded to keep the subcommlttee in place to monitor/respond to
98 the legrslatlon

[CR 12} — Inconsistent with
Constitution

Paul Sauers

 8/95

10/95 — Con51dered and no action taken

; COMPLETED
[CR 12(b)] — Entrapment | Judge Manuel |
defense raised as pretrial L. Real 12/92 |
motion & Local Rules | 4
- Project C
[CR 12(i)] — Production of PIOVE
statements 4/92 — Consmdered
6/92 — Approved by ST Cmte
| 9/92 — Approved by Jud Conf
4/93 — Approved by Sup Ct
12/93 — Effective
COMPLETED
[CR12.2}—authority of trial Presented by | 10/97—Adv Cmte voted to consider draft amendment at next meeting.
judge to order mental Mr. Pauley on | 4/98 — Deferred for further study of constitutional issues
examination. . behalf of DOJ | 10/98 — Approved draft but deferred request to publish until spring meetlng
at 10/97 PENDING FURTHER ACTION
meeting. -
[CR 16] — Disclosure to John Rabiej 10/93 — Cmte took no action
defense of information relevant | 8/93 COMPLETED
to sentencing L
[CR 16] — Prado Report and ‘94 Reportof | 4/94 — Voted that no amendment be made to the CR rules
Jud Conf

allocation of discovery costs
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Proposal Source, ‘Status
Date, '
and Doc #
[CR 16] — Prosecution to CR Rules 10/94 — Discussed and declined l

inform defense of intent to
introduce extrinsic act evidence

Committee ‘94

COMPLETED

[CR 16(a)(1)] — Disclosure of-.

7/91 — Approved by for publication by St Cmte
4/92 — Considered

experts
6/92 — Approved by ST Cmte
1 9/92 — Approved by Jud Conf
4/93 — Approved by Sup Ct
| 12/93 — Effective '
COMPLETED
[CR 16(2)(AXA)] — ABA 11/91 — Conmdered

Disclosure of statements made
by organizational defendants

4/92 — Considered

6/92 — Approved by ST Committee for publication, but deferred
12/92 — Published ‘ -

4/93 — Discussed

6/93 — Approved by ST Cmte

9/93 — Approved by Jud Conf

4/94 — Approved by Sup Ct

12/94 — Effective ‘

COMPLETED

[CR 16(a)(1)(C)] —
Government disclosure of
materials implicating defendant

Prof. Charles
W. Ehrhardt
6/92 & Judge
O’Brien

10/92 — Rejected
4/93 — Con51dered
4/94 — stcu sed and no motion to amend

[CR 16(2)(1)(E)] — Require
defense to disclose information
concerning defense expert
testimony

Jo Ann Harris,
Asst, Atty.
Gen., CR
Div., DOJ
2/94;

_ clarification of

the word
“complies”
Judge Propst
(97-CR-C)

4/94 — Considered
6/94 — Approved for publication by ST Cmte
9/94 — Publlshed for public comment

| 7795 — Approved by ST Cmte

9/95 — Rejeﬁted by Jud Conf
1/96 — Dlsc jsed at ST meeting
4/96 — Rec sidered and voted to resubmit to ST Cmte

6/96 — Approved by ST Cmte
9/96 — Aj)proved by Jud Conf
4/97 — Appr roved by Sup Ct

12/97 — E

TE
3/97 — Rfh ;d to reporter and chair

PENDIN& ‘ RTHER ACTION

Page 5
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Proposal Source, Status
Date,
and Doc #
) "
[CR 16(a) and (b)] — William R. 2/92 — No action

Disclosure of witness names
and statements before trial

Wilson, Jr., ‘

Esq. 2/92

- 6/94 — Approved for pub]lbatlon by ST Cmte

10/92 — Considered and decided to draft a.mendment
4/93 — Deferred until 10/93

10/93 — Considered

4/94 — Considered

9/94 — Published for public comment ;
4/95 — Considered and approved ;
7/95 — Approved by ST Cmte

9/95 — Rejected by Jud Conf

COMPLETED -

[CR 16(d)] — Require parties

Local Rules

10/94 — Deferred

to confer on discovery matters | Project & Mag | 10/95 — Subcpmmlttee appointed
before filing a motion Judge Robert | 4/96 — Re]ected by subcommittee

Collings 3/94 COMPLETED
[CR23(b)] — Permits six- S.3 ‘ 1/97 — Introduced as § 502 of the Omnibus Crime Prevention Act of 1997
person juries in felony cases introduced by 10/97—/}' mte voted to oppose the legislation

Sen Hatch 1/98— ST, C té‘ expressed grave concern about any such legislation.

1/97 COMPLETED
[CR 24(a)] — Attorney Judge William - 10/94 — Co }1 ered
conducted voir dire of R. Wilson, Jr. | 4/95 — C0n red ‘
prospective jurors 594 6/95 — Approved for publication by ST Cmte

9/95 — Published for public comment
ed by advisory cmte, but should be subject to continued study
and‘education; FJC to pursue educational programs

[CR 24(b)] — Reduce or Renewed , after publication and comment, rejected CR Cmte 1990
equalize peremptory challenges | suggestions
in an effort to reduce court from ion fo amend
costs judiciary; s Crime Control Act of 1997 (8.3) introduced [Section 501]

Judge Acker tter to Chairman Hatch

(97-CR-E); \ o

pending te decided to take no action on proposal to randomly select petit

legislation S-
3.

and abolish peremptory challenges.
te directed reporter to prepare draft amendment equalizing

and vemre; juri
) ?

10/97— Aﬁi y

preemptory lenges at 10 per side
'4/98 — p o d, subject to Stg Comte determination when to publish
PENDINGHFURTHER ACTION

[CR 24(c)] — Alternate jurors
to be retained in deliberations

Judge Bruce
M. Selya 8/96
(96-CR-C)

10/96 — Considered and agreed to in concept; reporter to draft appropriate
implementing language

4/97 — Draft presented and approved for request to publish

6/97 — Approved for publication by ST Cmte

8/97— Published for public comment

4/98 — Approved and forwarded to Stg Cmte

6/98 — Approved by Stg Comte

PENDING FURTHER ACTION
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Proposal

Source,
Date,
and Doc #

Status

[CR 26] — Questioning by

Prof. Stephen

4/93 — Considered and tabled until 4/94

7y oy Uy 1 1T T

jurors | Saltzburg ' 4/94 — Discussed and no action taken
"COMPLETED
[CR 26] — Expanding oral "Judge Stotler 10/96 — Discussed.
testimony, including video 10/96 4/97 — Subcommittee will be appointed
transmission 10/97—Subcommittee recommended amendment Adv Cmte voted to considera
.draft amendment at next meeting.
4/98 — Deferred for further study ‘
10/98 — Comte approved, but deferred request to publish until spring meeting
PENDING FURTHER ACTION
[CR 26] — Court advise Robert Potter | 4/95 — Discussed and no motion to amend
defendant of right to testify ‘ COMPLETED
[CR 26.2] — Production of 791 — Approved for pubhcatlon by ST Cmte
statements for proceedings 4/92 — Considered
under CR 32(e), 32.1(c), 46(i), 6/92 — Approved by ST Cmte
and Rule 8 of § 2255 9/92 — Approved by Jud Conf
4/93 — Approved by Sup Ct
'12/93 — Effective
COMPLETED
[CR 26.2} — Production of a Michael R. 10/95 — Considered by cmte

witness’ statement regarding
preliminary examinations
conducted under CR 5.1

Levine, Asst.
Fed. Defender
3/95

4/96 — Draft presented and approved
6/96 — Approved by ST Cmte

8/96 — Published for public comment
4/97— Forwarded to ST Cmte

6/97 — Approved by ST Cmte
9/97—Jud Conf approves

4/98 — Approved by Supreme Court
PENDING FURTHER ACTION

[CR26.2(f)] — Definition of
Statement

CR Rules
Cmte 4/95

4/95 — Consmered
10/95 — Considered and no action to be taken

COMPLETED

[CR 26.3] — Proceedings for
mistrial

7/91 — Approved for publication by ST Cmte
4/92 — Considered

6/92 — Approved by ST Cmte

9/92 — Approyed by-Jud Conf

4/93 — Approved by Sup Ct

12/93 — Effective

COMPLETED
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Proposal Source, Status
Date,
and Doc # -
[CR 29(b)] — Defer rulingon | DOJ 6/91 | 11/91 — Considered

motion for judgment of
acquittal until after verdict

‘ 4/92 — Forwarded to ST Cmte for pubhc comment

1 6/92 — Approved for publication, but delayed pending move of RCSO.,

12/92 L Published for public comment on expedlted basis -
4/93 — Dlscussed :

| 6/93 —wApproved by ST Cmte

9/93 —+ Approved by Jud Conf

. | 4/94 — Approved by Sup Ct
| 12/94 — Effective

[CR 30] — Permit or require

Local Rules

‘ COMPLETED

" 10/95 — Subcommlttee appointed

parties to submit proposed jury | Project 4/96 — Rejected by subcommittee
instructions before trial ‘ ‘ COMPLETED ‘
t \ '
|CR 30] — discretion in timing { Judge Stotler | 1/97 — Sent dJrectly to chalr and reporter
submission of jury instructions | 1/15/97 ‘ 4/,97 Draft ‘presented and approved for request to publish
‘ (97-CR-A) : 6/97 — Approved for pubhcatlon by ST Cmte
' 8/97— Pubhshed for public comment
4/98 — Deferred for further study
10/98 — Considered by comte
3 PENDING FURTHER ACTION
[CR 31] — Provide for a 5/6 Sen. ‘ ‘ d rulemakmg should handle it
vote on a verdict Thurmond, ‘ ‘ :
S.1426, 11/95 | .
T
[CR 31(d)] — Individual Judge Brooks 10/95 — éonmdered
polling of jurors Smith - 4/96 — Dr ‘;presented and approved

6/96 — ved by ST Cmte

\ 8/96 — Pubhj shed for public comment
4/97 — Forwarded to ST Cmte

| 6/97 — Approved by ST Cmte
9/97—Appr oved by Jud Conf

' 4/98 — App ved by Supreme Court

‘URTHER ACTION

[31(e)] — Reflect proposed
new Rule 32.2 governing
criminal forfeitures

A
. 4/97— Draft presented and approved for publication
1 6/97 — App ro roved for publication by ST Cmte

. 8/97— PubI' ‘ hed for pubhc comment

| 4/98— Appr\o'Ved and forwarded to St Cmte

' 6/98 — Withdrawn in light of rejection of R. 32.2 by Stg Comte

| 10/98 — rev[ms[‘ed and resubmitted to stg comte for transmission to conference

PENDING FURTHER ACTION
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Proposal Source, Status
Date,
and Doc #
[CR 32] — Amendments to Judge Hodges, | 10/92 — Forwarded to ST Cmte for public comment
entire rule; victims’ allocution before 4/92; 12/92 — Published
during sentencing pending 4/93 — Discussed
legislation 6/93 — Approved by ST Cmte
reactivated ' 9/93 — Approved by Jud Conf
issue in 4/94 — Approved by Sup Ct
1997/98. 12/94 — Effective

COMPLETED

10/97—Adv, Cmte expressed view that it was not opposed to addressing the
legislation and decided to keep the subcommittee in place to monitor/respond to
the legislation.

™ 1 73

PENDING FURTHER ACTION
[CR 32]—mental examination | An extension 10/97 Adv Cmte,voted to pfoceed with the drafting of an amendment.
of defendant in capital cases of aproposed | PENDING FURTHER ACTION '
amendment to : :
CR 12.2(DOJ)
at 10/97
meeting.
[CR32]—~release of Request of 10/98 — Reviewed recommendation of subcom and agreed that no rules
presentence and related reports | Criminal Law | necessary ‘
Committee COMPLETED
[CR 32(d)(2) — Forfeiture Roger Pauley, | 4/94 — Considered
proceedings and procedures DOJ, 10/93 6/94 — Approved by ST Cmte for public comment
reflect proposed new Rule 32.2 9/94 — Published for public comment
govemning criminal forfeitures 4/95 — Revxsed and approved
6/95 — Approved by ST Cmte
9/95 — Approved by Jud Conf
4/96 — Approved by Sup Ct
12/96 — Effective
COMPLETED -
4/97— Draft presented and approved for publication
6/97 — Approved for publication by ST Cmte
8/97— Published for public comment
4/98— Approved and forwarded to St Cmte
6/98 — Withdrawn in light of rejection of R. 32.2 by Stg Comte ‘
10/98 — revised and resubmitted to stg comte for transmission to conference
PENDING FURTHER ACTION
[CR 32(e)] — Delete provision | DOJ 7/91 — Approved by ST Committee for publication

addressing probation and
production of statements (later
renumbered to CR32(c)(2))

4/92 — Considered

6/92 — Approyed by, ST Committee

9/92 — Approved by Judicial Conference
4/93 — Approvecl by Supreme Court
12/93 — Effective
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combined pre-sentencing and
post-sentencing assistance

Ellis, III 7/95

4/96 — Forwarded to ST Cmte

' 6/96 — Approved for publication by ST Cmte

8/96 — Published for pubhc comment
4/97 —F orwarded to ST Cmte '
6/97 — Approved by ST Cmte

Supreme Court
R ACTION

Proposal Source, Status
Date,
and Doc #
[CR 32.1] — Production of 7/91 — Approved for publication by ST. Cmte
statements 4/92 — Considered
6/92 — Approved by ST Cmte
9/92 — Approved by Jud Conf
4/93 — Approved by Sup Ct
12/93 — Effective
COMPLETED ‘
[CR 32.1]— Technical Rabiej 2/98——Letter sent advrsmg chair & reporter
correction of “magistrate” to (2/6/98) 4/98 — Approved but deferred until style project completed
“magistrate judge.” ‘ PENDING FURTHER ACTION
[CR 32.1]—pending victims | Pending ‘ 10/97——Adv Cmt‘e expressed view that it was not opposed to addressing the ‘
rights/allocution litigation litigation leglslatlon and declded to keep the subcommittee in place to monitor/respond to
1997/98. the legislation.” " :
PENDING FURTHER ACTION
[CR 32.2] — Create forfeiture | John C. 10/96 — Draft presented and considered
| procedures Keeney, DOJ, | 4/97 — Draft presented and approved for request to publish
3/96 (96-CR- | 6/97 — Approved for publication by ST Cmte
[ D) 8/97— Publrshed for pubhc comment
4/98— Approved and, forwarded to St Cmte
6/98 — Rej ected by Stg Comte
10/98 — revrsed and resubmltted to stg comte for transmission to conference
PENDING FURTHER ACTION
[CR 33] — Time for filing John C. 10/95 — Corr”éldered |
motion for new trial on ground | Keeney, DOJ ‘
of newly discovered evidence 9/95
[CR 35(b)] — Recognize Judge T. S. - 10/95 — Draft‘presented and considered

[CR 35(b)] — Recognize
assistance in any offense

S.3, Sen Hatch
1/97

1/97 — Intro 1rced as’ § 602 and 821 of the Omnibus Crime Prevention Act of
199‘

6/97 — Stoﬂer Jetter to Charrman Hatch

PENDING ‘F‘URTHER ACTION
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Proposal

Source,
Date,
and Doc #

Status

[CR 35(c)] — Correction of

Jensen, 1994

10/94 — Considered

supervised release

'sentence, timing 9th Cir. 4/95 — No action pending restylization of CR Rules
decision PENDING FURTHER ACTION ‘
[CR 38(e)] — Conforming 4/97— Draft presented and approved for publication
amendment to CR 32.2 | 6/97 — Approved by ST Cmte for publication
8/97— Published for public comment
4/98— Approved and forwarded to St Cmte
. 6/98 — Withdrawn 1 in light of rejection of R, 32.2 by Stg Comte
10/98 — revised and resubmitted to stg comte for transmission to conference
PENDING F pRTHER ACTION
[CR 40] — Commitment to 7/91 — Approved for publication by ST Cmte
another district (warrant may 4/92 — Considered
be produced by facsimile) 6/92 — Approved by ST Cmte
9/92 — Approved by Jud Conf
4/93 — Approved by Sup Ct
12/93 — Effective
CQMPLEIED
[CR 40] —Treat FAX copies Mag Judge | 10/93 — Rejected
of documents as certified Wade COMPLETED
Hampton 2/93 o
[CR 40(a)] — Technical Criminal 4/94 — Considered, conforming change no publication necessary
amendment conforming with Rules Cmte 6/94 — A‘ppr‘ov'ed by ST Cmte
change to CRS 4/94 9/94 — Approved by Jud Conf
4/95 — Approved by Sup Ct
12/95 — Effectlve
COMPLETED
[CR 40(a)] —Proximity of Mag Judge 10/94 — Con31dered and deferred further discussion until 4/95
nearest judge for removal Robert B. 10/96 — Considered- and rejected
proceedings Collings 3/94 COMPLETED ‘
[CR 40(d)] — Conditional Magistrate 10/92 — Forwarded to ST Cmte for publlcatlon
release of probationer; Judge Robert | 4/93 — Discussed
| magistrate judge sets terms of | B. Collings 6/93 — Approved by ST Cmte
release of probationer or 11/92 9/93 — Approved by Jud Conf

| 4/94 — Approved by Sup Ct

12/94 — Effectwe
COMPLE'I:EP ‘

[CR 41] — Search and seizure
warrant issued on information
sent by facsimile

7/91 — Approved for publication by ST Cmte
4/92 — Considered

6/92 — Approved by ST Cmte

9/92 — Approved by Jud Conf

4/93 — Approved by Sup Ct

12/93 — Effective
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Proposal Source, Status
Date,
and Doc #
[CR 41] — Warrant issued by | J.C. Whitaker | 10/93 — Failed for lack of a motion
authorlty within the dlstrxct 3/93 COMPLETED ‘
[CR 41(c)(2)(D)] —_ recordmg vl J Dowd 2/98 . ,4/98 —_ Tabled untﬂ study reveals need for change
of oral search warrant R DEFERRED INDEFINITELY
[CR 43(b)] —Ssentence absent | DOJ 4/92 = ‘10/92 — Subcommlttee appomted \:
defendant o o ,4/93 — Coxmdered ‘
603 —~ Approved for pubhcatlon by ST Cmte
9)93 — Pubhshed for publrc comment
‘ 4/94 — DeJeted video teleconferencing provxslon & forwarded to ST Cmte
6/94 — Approved by ST Cmte
9/94 — Approved by Jud Conf j ‘
' 4/95 — Approved by Sup ¢t »
12/95 — Effe“ ive ?
|CR 43(b)] — Arraignment of 1 Su bcH mte appomted i ‘
detainees by video . Y FURTHER ACTION j v
teleconferencing / L !
[CR 43(c)(4)] — Defendant John Keeney, | 4/96 — Considered
need not be present to reduce DOJ 1/96 6/96 — Approyed for publication by ST Cmte
or change a sentence | 8/96 — Published for public comment
| 4/97 — Forwarded to ST Cmte
6/97 — Approved by ST Cmte
9/97——Appr0ved by Jud Conf
4/98 — Approved by Supreme Court
 PENDING EthTHER ACTION
[CR 43(c)(5) — Defendant to Judge Joseph | 10/97 — Referred to reporter and chair
waive personal arraignment on | G. Scoville, - 4/98 — Appro‘ ved for publication, but deferred until completion of style project
subsequent, superseding 10/16/97 | PENDING FURTHER ACTION
indictments and enter plea of (97-CR-I) 1
not guilty in writing
[CR 43]—defendant to waive Mario Cano 10/97—Adv Cmte voted to consider amendment (and related amendment to CR
presence at arraignment 97--- 10) at next meeting
| 10/98 — Comte considered; reporter to submit draft at next meeting
PENDING FURTHER ACTION
[CR 46] — Production of 6/92 — Approved by ST Cmte
statements in release from 9/92 — Approved by Jud Conf
custody proceedings 4/93 — Approved by Sup Ct
12/93 — Effettive
COMPLETED
[CR 46] — Release of persons | Magistrate 10/94 — Defer consideration of amendment until rule might be amended or
after arrest for violation of Judge Robert restylized
probation or supervised release | Collings 3/94 PENDING FURTHER ACTION
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Proposal

Source,
Date,
and Doc #

Status

[CR 46] — Requirements in
AP 9(a) that court state reasons
for releasing or detaining
defendant in a CR case

11/95 Stotler
letter

4/96 — Discussed and no action taken
COMPLETED

4/98 -— Opposed amendment

[CR 46 (e)] — Forfeiture of HR. 2134 ‘
bond | COMPLETED
[CR 46(i)] — Typographical Jensen 7/91 — Approved for publication by ST Cmte
error in rule in cross-citation -4/94 — Considered
| 9/94 — No action taken by Jud Conf because Congress corrected error
COMPLETED
[CR 47] — Require parties to | Local Rules 10/95 — Subeommittee appointed
confer or attempt to confer Project 4/96 — Rejected by subcommitiee
before any motion is filed COMPLETED '
[CR 49] — Double-sided Environmental 4/92 — Chalr mformed EDF that matter was; bemg con51dered by other

paper

Defense Fund
12/91

committees in Jud Conf"
COMPLETED

i
|
i
|
|

offender status — conforming
amendment

| {CR 49(c)] — Fax noticing to Michael E. 9/97 — Malled to reporter and chair
produce substantial cost Kunz, Clerk of | 4/98 — Referred to Technology Subcmte
savings while increasing Court 9/10/97 | PENDING FURTHER ACTION
efficiency and productivity (97-CR-G) : ‘
[CR49(c)] — Facsimile service | William S. 11/97 — Referred to reporter and chair
of notice to counsel Brownell, PENDING. FURTHER ACTION
District Clerks o
Advisory
Group
10/20/97
(CR-J) |
| ICR 49(e)] —Delete provision | Prof. David 4/94 — Considered
re filing notice of dangerous Schlueter 4/94 | 6/94 — ST Cmte approved without pubhcatlon

9/94 — Jud Conf approved

4/95 — Sup Ct approved '
12/95 — Effective §
COMPLETED ‘ o

[CR53] — Cameras in the
courtroom

7/93 — Approved by ST Cmte

| 10/93 — Published

4/94 — Considered and approved

6/94 — Approved by ST Cmte

9/94 — Rejected by Jud Conf

10/94 — Guidelines discussed by cmte
COMPLETED
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Proposal Source, Status
Date,
and Doc #
[CR54] — Delete Canal Zone Roger ‘Péuley, 4/97 — Draft presented and approved for request to publish

minutes 4/97
mig

6/97 — Approved for publication by ST Cmte
8/97— Published for public comment

4/98 — Approved and forwarded to Stg Cmte
6/98 —Approved by Stg Comte

PENDING FURTHER ACTION
[CR 57} — Local rules ST meeting 4/92 — F orwarded to ST Cmte for public comment
technical and conforming 1/92 6/93 — Approved for pubhcatlon by ST Cmte
| amendments & local rule 9/93 — Published for public comment
renumbering 4/94 — Forwarded to ST Cmte
12/95 — Effective
‘COMPLETED ‘
[CR 57} — Uniform effective Stg Comte 4/98 — Consxdered an deferred for further study L

Corpus Proceedings]—
miscellaneous changes to Rule
8 & Rule 4 for §2255 & §2254

proceedings

CV Cmte

date for local rules meeting 12/97 PENDING FURTHER ACTION
[CR 58] — Clarify whether Magistrate 4/95 — No acflon
forfeiture of collateral amounts | Judge David COMPLETED
| to a conviction G. Lowe 1/95 L
[CR 58 (b)(2)] — Consent in Judge Philip 1/97 — Reported out by CR Rules Committee and approved by ST Cmte for
| magistrate judge trials Pro 10/24/96 transmission to Jud Conf without publication; consistent with F ederal -
(96- CR-B) Courts Improvement Act
4/97 — Approved by Sup Ct
COMPLETED '
[CR 59] — Authorize Judicial | Report from 4/92 — Considered and sent to ST Cmte
Conference to correct technical | ST 6/93 — Approved for publication by ST Cmte
errors with no need for Subcommittee | 10/93 — Published for public comment
Supreme Court & on Style 4/94 — Approved as published and forwarded to ST Cmte
Congressional action 6/94 — Rejected by ST Cmte
“ COMPLETED
[Megatrials] — Address issue ABA .11/91 — Agenda )
1/92 — ST Cmte, no action taken
COMPLETED
[Rule 8. Rules Governing 7/91 — Approved for publication by ST Cmte }
§2255] — Production of 4/92 — Considered ‘
statements at evidentiary 6/92 — Approved by ST Cmte
hearing 9/92 - Approved by Jud Conf
4/93 — Approved by Sup Ct
12/93 — Effective
COMPLETED
[Rules Governing Habeas 10/97—Adv the appointed subcom to study issues

4/98 — Considered and further study

10/98 — Comte approved proposals, but deferred request for publication until
next meeting

PENDING FURTHER ACTION
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Proposal Source, Status
Date,
and Doc #
[U.S. Attorneys admitted to DOJ 11/92 4/93 — Considered

practice in Federal courts]

COMPLETED

r— 71 i

[Restyling CR Rules]

10/95 — Considered

4/96 — On hold pending consideration of restyled AP Rules published for public
comment

4/98 — Advised that Style Subc intends to complete first draft by the end of the

year

12/98 — Style subcomte completes its draft

PENDING FURTHER ACTION
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Agenda Item IV

Committee on Rules of Practice and Procedure
January 1999

Information

Federal Judicial Center Report

The Federal Judicial tenter welcomes the opportunity to provide the following
report of education and research projects that may be of interest to the Committee on Rules

of Practice and Procedure.

I. Selected Educational Programs

A. Federal Judicial Television Network

The FJTN refers to the satellite éntennas that the Administrative Office is installing
in federal courthouses across the country to receive educational and informaﬁonal
broadcasts from the Center's main television studio and from a second "automated studio”
for classroom-type instruction, that uses fewer video technicians. As of mjd)-October,
downlinks have been installed in more than 160 court locations, with installations in
progress at 20 additional sites.

The Center’s program schedule in 1998 featured some twenty-five original
programs that range from interactive teletraining sessions to informational broadcasts to
alert judges and court staff to job-related developmenté. In September, shortly after new
law clerks begin their appointments, the Center aired a two-day Orientation Program for
Law Clerks over the FTTN. Our broadcast schedule for court personnel included programs
on leadership and project management for all court staff and an educational television
magazine. The Center publishes a periodic program guide, the FJ/TN Bulletin, that lists the
proposed audience, broadcast time, date, and information about upcoming programs of the
Center and the AO. The schedule is also available at the Center’s J-Net site.

B. Judges

The Center provides a full range of orientation and continuing education programs
for judges. Six phase-one video orientations aré offered this year: three for district judges,
one for bankruptcy judges, and two for magistrate judges. In addition, three phase two
orientation programs are offered: one each for district, bankruptcy, and magistrate judges.

Continuing education programs in 1998 include circuit-based workshops for court
of appeals and district judges, national workshops for magistrate and bankruptcy judges,
and special-focus workshops on subjects ranging from employment law and intellectual
property law (for Article III judges) to mediation and settlement (for magistrate and
bankruptcy judges). Wherever possible, our special-focus programs are collaborations with




academic institutions, such as, this year, the University of California at Berkeley and New

York University. Following is a small sampling of Center training programs for judges.

1. Workshop on Section 1983 thlgatlon for Dlstrlct and Magistrate
Judges. This workshop, scheduled for fifty distnct and magistrate Judges in July, will
allow concentrated study of Section 1983 11t1gat10n Separate sessmns w111 cover Supreme
Court cases, Fourth Amendment claims, retaliation claims, absolute and quahﬁed
immunity, prisoner litigation, municipal and superior officer liability, and substantive due

process.

2. Presentation Skills for Judges. Two programs will be offered this
summner to enhance the teaiching, presentation, and seminar leadership skills of the twenty-
five judges who will attend. The program includes instruction about the adult learning
process and requires participants to develop, prepare, give, and receive a group critique of

a brief presentation.

C. Court Staff
In addition to the training offered through the FITN, the Center will use seminars,
workshops, local court programs and computer- and audio-based conferences to provide
educational programs for court staff. Highlights of some of the programs scheduled
through mid-1999 include: \
e informing new probation and pretrial services officers and court training
specialists about their roles and responsibilities; ‘
e preparing mid-level court.eniployees to assume top managenlent positions
threugh our leadership development prograxns; ‘
¢ helping court managers do more with less by using modern techniques for
maximizing productivity; ’
» explaining the skills and techniques of project management to mid-level
managers; and ‘ ~

e teaching interviewing skills to managers.

1. Leadership Programs. The Center’s multi-phased, multi-year leadership
programs prepare court managers for positiohs of increasing leadership responsibility The
fifth class of the Leadership Development Program for Probation and Pretrial Services
Officers will comrmence in 1999,
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II. Selected Research and Planning Projects

Following are examples of the more than forty active research projects that are
currently under way and several which have been completed since our last report to this

Comunittee:

A. New Projects

1. State court practices in capital cases with court-ordered mental

exammatlons The Advisory Committee on Criminal Rules is cons1dermg an amendment

" to Rule 12 2 of the Federal Rules of Criminal Procedure (Notice of Insamty Defense or

Expert Testlmony of Defendant's Mental Condition). The Advisory Committee is interested
in learmng more about how certain states with the death penalty handle court—ordered
mental exarmnatlons The Adv1sory Comimittee has asked us to examine and report on
mental examination disclosure procedures and practlces in six states: California, Florida,
Georgia, Texas, Alabama, and Ohio. We expect to have the results of this study available
for the Adv1sory Committee’s spring meeting.

92 Survey of attorney conduct in bankruptcy courts. At its October 1998
meeting, the Advisory Committee on Bankruptcy Rules asked the Center to conduct a
survey of attorney conduct rules in the bankruptcy courts. This request is an outgrowth of a
similar ;"study we conducted of the district court rules on attorney conduct for this
Committee. In addition to surveying bankruptcy judges, the study will seek the views of a
sample of bankruptcy attorneys who are members of the Business Bankruptcy
Subcornnuttee of the ABA and the National Association of Bankruptcy Trustees. The

' results of the study will be presented to the Adv1sory Committee at its March 1999 meeting.

3. Evaluation of digital recording technology. We have been asked by the
Committee on Court Administration and Case Management (CACM) to conduct a one-year
study of the Judicial Conference-approved pilot of the use of digital audio recording
equipment as a means of taking the official record of court Iﬁroceedings. CACM has
selected twelve sites for participation in the pilot study. A total of eighteen courtrooms and
one judge’s chambers, across the twelve pilot sites, have now been equipped with digital
recording technology. The purpose of the study is to inform CACM’s decision whether to
recommend to the Judicial Conference that digital audio recording be added as an approved
method of taking the official record in federal courts as required by 28 U.S.C. §753(b).




The study will continue through March 1999 and our report will be presented to CACM at
its June 1999 meeting.

4. Current judicial practices involving expert evidence. As a follow-up
to the Center’s1994 study on the subject, we are undertaking a survey of federal judges and
attorneys to determine current practices and concerns regarding the use of expert testirnony
in federal civil l1t1gat10n We will compare findings of the current survey to those made in
1994 to assess changes in Judlcw.l practices since the de01s1on by the Supreme Court in
Daubert V. Merrell Dow Pharmaceutzcals Inc (1 993 ). The attorneys survey Wlll explore a

_experts. The results of the survey wrll be used to, 1nform current debates regardmg expert
ev1dence and will be released next sprmg w1th the pubhcatlon of the new edmon of the
Center’s Reference Manual on Sczentzﬁc Evzdence

5. Changes in‘ sumrnary judgeme‘ut‘ praetice. The Research Division is
developing a study intended to identify changes in summary judgment practice over the
past twenty years. Docket sheets are being exarnined for evidence of summary judgment
activity for five time penods between 1975 and 1995 in six large federal district courts
(Eas\tern District of Pennsylvania, District of Maryland, Southern District of New Yok,
Northern District of Illinois, Central District of California, and the Eastern District of
Louisiana). Changes associated with the trilogy of summary judgment cases decided by
the Supreme Court m 1986, and changes within types of cases representing certain causes

of action (e.g., employment discrimination, product liability) are of particular interest.

B. Recently Completed Projects

1. Death Penalty Law Clerks in the Ninth and Tenth Circuits. At the
request of the Ninth and Tenth Circuits and in coordination with the Judicial Conference’s
Committee on Court Administration and Case Management (CACM) and the Judicial
Resources Committee, the Center conducted and completed a study of the death penalty law
clerks allocated to the Ninth and Tenth Circuits. The results were presented at the spring
1998 meetings of both Committees. After considerable dlscussion, CACM recommended
that the Judicial Resources Committee authorize all of the circuit to establish death penalty

law clerk positions where needed.
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- 2. Ethical problems in mediation in bankruptcy cases. In response to
recent(expansion of mediation in bankruptcy courts, the Advisory Committee on
Bankruptcy Rules asked the Center to conduct a nationwide survey to assess the need for
national rules. Our findings were reported to the Committee at its March 1998 meeting and
the study report was published this summer. Our report‘focus'cd on ethical problems and
found a very low incidence of breaches of confidentiality, mediator conflicts Qf interest,

and ex parte contacts between mediators and judges.

C. Ongoing Projects

1. Assistance to the mass torts work group. The Center has been assisting
the wérking group on mass torts that has been chaired by Judge Anthony Scirica (3rd
Cir.). Over the past months, the work group has held hearings and conferences on Rule 23
to explore a wide range of possible measures to address the mass tort problems, including
rule changes and legislation. ‘ -

The Research staff drafted a list of issues, many of which were pursued by the
work group. We also conducted a literature review of issues relevant to the wbrk group and
along with Professor Elizabeth Gibson, of the Duke University School of Law, we
conducted case studies of the use of bankruptcy in mass torts. Resuits of our work has
already been incorporated in the work group’s draft report which is due to be delivered to
the Advisory Committee on Civil Rules in March of next year. At this point, it is our
understanding that the Chief Justice has authorized the creation of a task force on mass torts
to continue the efforts of the work group. Weé expect to continue to be involved in the work

of the task force. Our involvement builds on prior Center efforts in the area of mass torts.

2. ADR training assistance and technical support to the federal
district and state courts of Alaska. The U.S. District Court for the District of Alaska
and the Alaska state courts developed-and conducted a joint federal-state ADR training
program for all judges in Alaska. The district court asked the Center to assist in this effort.
Research staff provided advice on program design and implementation. The Judicial
Education Division also provided “local program™ training funds as a supplement to funds
provided by the Alaska court system, the U.S. District Court, and the State Justice
Institute.

The program took place in early October near Anchorage. Approximately 70 judges
attended, including nearly all Alaska state court judges and nearly all federal district,
magistrate, and bankruptcy judges in Alaska. Topics ranged from selecting cases for ADR
referral to handling ethical problems.




The program had two purposes. The first was to train the judges in mediation
techniques so they can make better-informed decisions on referrals to ADR. A related
objective was to provide the participating judges with mediation skills that might be used in
judicial settlement conferences. The program’s second purpose was to introduce the judges
to some of the issues that arise in managing cases with respect to ADR. |

" The'program is the first of i its kind to have incorporated mediation skills and ADR

case management.

3. Assistance to help courts respond to new Alternative Dispute
Resolution Act requirements. In October, the President signed the Alternative
Dispute Resolution Act of 1998, which authorizes use of ADR in civil cases and
bankruptcy adversary proceedings and requires each federal district court to make available
at least one ADR process. The Act also requires that courts, in establishing their ADR
programs, adopt local rules on a number of matters, including procedures for disqualifying
ADR neutrals and ensuringr confidentiality of the ADR proceedings. Recognizing that many
courts established ADR programs under the Civil Justice Reform Act, the Act instructs
those courts to examine the effectiveness of their programs. The Act authorizes the Center
and the Administrative Office to assist the courts in implementing the Act. The Center will
be ‘considering, 'in consultation with the courts, relevant Judicial Conference commiittees,
and the Administrative Office, how best to meet the courts' research and education needs in
this rapidly developing area. An inter-divisional working group has been created within the
Center for this purpose. ‘

4. Assistance to multi-state mediation project. In cooperation with five
state court systems and several universities, the Center is participating in a Multi-State
Mediation Project, designed to study different modes of delivering mediation services. The
project is examining six methods for providing mediation, including provision of mediation
through mediators on the court staff, through private mediation centers on contract to the

court, and through volunteer attorneys from the private bar.

5. National Institute of Justice. We are working with staff of the National
Institute of Justice to develop the agenda for the National Conference on Science and Law,
to be convened in April, 1999. This conference will focus on emerging problems of
scientific evidence in criminal litigation and is co-sponsored by the American Bar
Association, American Academy of Forensic Sciences, and the National Academy of
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Sciences. The Center’s official participation in this conference will be in the role of a

collaborator.

6. American Association for the Advancement of Science and the
American Bar Association. The Center assisted a joint committee of the American
Association for the Advancement of Science and the American Bar Association in preparing
a proposal for a demonstration project that will link judges’ requests for assistance in
identifying individuals to serve as court-appointed experts with scientists and engineers
nominated by professional societies. This proposal was endorsed by Associate Justice
Breyer in a speech at the past annual meeting of the American Association for the
Advancement of Sciences. The Center will evaluate the implementation of the
demonstration project in federal courts.

7. National Academy of Sciences. The Center is working with staff members
of the National Academy of Sciences to develop a Program in Science, Technology, and
Law. This program anticipates bringing together members of the law and science
communities on a regular basis to explore common interests and tensions that affect the
intersection of science and law. The National Academy of Sciences recently approved the
program and efforts are underway to develop the agenda for the first of three annual
meetings.

8. National Center for State Courts. We have had a long record of
cooperation and collaboration with the National Center for State Courts. In our most recent
effort, the Center has agreed to develop a coordinated set of state-federal jury studies based
on a proposal by Thomas Munsterman of the National Center for State Courts and a
consortium of law professors and social scientists. The studies are intended to build on
existing research on jury selection and functioning, with an emphasis on exploring ways of
improving the ability of juries to consider complex information.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C.20544

ANTHONY J. SCIRICA ‘ CHAIRS OF ADVISORY COMMITTEES
CHAIR
WILL L. GARWOOD
PETER G. McCABE APPELLATERULES
SECRETARY
ADRIAN G. DUPLANTIER
BANKRUPTCY RULES
PAUL V. NIEMEYER
CIVILRULES
DATE: December 7, 1998 W. EUGENE DAVIS
CRIMINAL RULES
TO: Judge. Anthony J . Scirica, Chair - FERN M. SMITH
: Standing Committee on Rules of Practice and Procedure EVIDENCE RULES

FROM: Judge Will Garwood, Chair
Advisory Committee on Appellate Rules

Detailed information about the recent and future activities of the Advisory Committee on
Appellate Rules can be found in the minutes of the Committee’s October 1998 meeting and in the
Committee’s docket, both of which are attached to this report. At this time, the Committee is not
seeking Standing Committee action on any proposals.

I wish to report on four matters:

1. Amendments Approved for Later Submission to the Standing Committee. As
you may recall, the Advisory Committee has determined that, barring an emergency, no proposed
amendments to FRAP will be forwarded to the Standing Committee until the bench and bar have
had an opportunity to become accustomed to the restylized rules. However, the Committee is
continuing to consider and approve proposed amendments. All amendments approved by the
Committee will be held until they are presented as a group to the Standing Committee, most likely
at its January 2000 meeting.

At the Advisory Committee’s October meeting, the following amendments were
approved:

a. An amendment that would abrogate FRAP 1(b). FRAP 1(b) now states that
“It]hese rules do not extend or limit the jurisdiction of the court of appeals.” That
is unlikely to remain true, give that the Supreme Court now has authority to use
FRAP (as well as the other rules of practice and procedure) to define when a ruling
of a district court is final for purposes of 28 U.S.C. § 1291 and to authorize
interlocutory appeals that are not already provided for by 28 U.S.C. § 1292.
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b. An amendment to FRAP 4(a)(4) that would clarify that the time to appeal an order
that amends a judgment runs from the later of the entry of the amended judgment
or the entry of the order directing that the judgment be amended. :

c. An amendment to FRAP 4(a)(7) that would eliminate the requirement that an
order denying one of the post-judgment motions listed in FRAP 4(a)(4)(A) must
be entered on a separate document in compliance with FRCP -58.

d. An amendment to FRAP 4(a)(7) that would permit (but not require) a party to
appeal an order or judgment that is required to be entered on a separate document
in compliance with FRCP 58 but that has not yet been so entered.

e An amendment to FRAP 4(a)(5)(A)(ii) that would clarify that a district court may
extend the time to file a notice of appeal in a civil case for either excusable neglect
or good cause, regardless of whether the extension is sought before or during the
30 days after the original deadline for appealing expires. At present, some circuits
hold that only the good cause standard applies to requests made before the original
deadline expires, and only the excusable neglect standard applies thereafter.

f An amendment to FRAP 15(f) that would provide that when, under governing law,
~ an agency order is rendered non-final and non-appealable by the filing of a pétition
for rehearing (or similar petition) with the agency, any petition to review or
application to enforce that agency order will be held in abeyance by the court and
become effective when the agency disposes of the last such finality-blocking
petition. The amendment would align the treatment of premature petitions for
review of agency orders with the treatment of premature notlces of appeal under

FRAP 4(a)(4)(B)().

g An amendment to FRAP 26 that would provide that intermediate Saturdays,
Sundays, and legal holidays will be excluded when computing deadlines under
11 days but will be counted when computing deadlines of 11 days and over. At
present, the demarcating line in FRAP is 7 days, while the demarcating line in the
FRCP and FRCrP is 11 days. The amendment would ensure that deadlines are
computed in the same way under all three sets of rules. We antlclpate that, at our
April 1999 meeting, the Advisory Committee will approve amendments that would
shorten a few of the deadlines in FRAP to take into account. the new method of
calculation.

The full text of these amendments, as well as the accompanying Committee Notes, can be
found in the appendix to the minutes of the Committee’s October meeting.

2. Use of the Term “Advisory Committee Note.” At the June 1998 meeting of the

Standing Committee, Prof. Coquillette informed the Reporters for the Advisory Committees that
they should use the term “Committee Note,” rather than “Advisory Committee Note,” in draﬁmg
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amendments and notes. The Advisory Committee on Appellate Rules will accede to the request,
but members of the Committee asked me to inform the Standing Committee that they would
prefer to continue to use the term “Advisory Committee Note,” which, in their view, is more
accurate substantively and is almost universally used within the legal profession. See, e.g., Letter
from Chief Justice William H. Rehnquist to Speaker of the House Newt Gingrich (Apr. 24, 1998)
(transmitting amendments to FRAP and accompanying “Advisory Committee notes”).

3. Amendment to FRAP 47(a). At its April 1998 meeting, the Advisory Committee
approved an amendment to FRAP 47(a)(1) that would provide that a local rule may not be
enforced before it is received by the AO, and that all changes to local rules must take effect on
December 1, except in cases of “immediate neéd.” At the June 1998 meeting of the Standing
Committee, Judge Stotler asked us to share with the other advisory committees the text of the
amendment and committee note, as well as the relevant portion of our minutes. We have done so.

To date, we have received input on the amendment from only the Advisory Committee on
Bankruptcy Rules. That Committee expressed the view that (a) the enforcement of local rules
should be contingent upon their being published in a manner prescribed by the AO (rather than
upon their being received by the AO), and (b) changes to local rules should be effective whenever
a majority of a court’s judges so desire, whether or not there is “immediate need” for the change.

The Advisory Committee on Appellate Rules discussed the views of the Advisory
Committee on Bankruptcy Rules and respectfully disagrees. A “publication” requirement would
not accomplish the goal of creating a single national repository for all local rules currently in force
in the federal courts and would not comply with 28 U.S.C. § 2071(d) (which expressly requires
that local rules be provided to the AO, and not merely that they be published as the AQO directs).
Moreover, the strict “immediate need” standard (which is borrowed from 28 U.S.C. § 2071(e)) is
necessary to bring about uniformity; permitting local rules to take effect on a date other than
December 1 at the whim of a majority of a court’s judges would not appreciably improve the
current situation.

4. Disclosure and Recusal Obligations. We were informed by the AO that the
Committee on Codes of Conduct is considering various proposals for assisting judges in meeting
their disclosure and recusal obligations, including the possible incorporation of a rule similar to
FRAP 26.1 in the FRCP, FRCIP, and FRBP. We were asked for our “preliminary views”
regarding this proposal. The Advisory Committee briefly discussed the proposal and, on balance,
thought it worthwhile. Also, the Advisory Committee discussed the possibility of broadening
FRAP 26.1. Although there was consensus that FRAP 26.1 is far from ideal — among other
problems, the recusal statute (28 U.S.C § 455) applies to a much broader array of financial
interests than does FRAP 26.1 — members of the Advisory Committee also recognized that, as
has proven true in the past, attempting to broaden FRAP 26.1 would involve an extremely
difficult drafting exercise. If the Standing Committee decides that a provision similar to FRAP
26.1 should be included in all of the rules of practice and procedure, the question of broadening
FRAP 26.1 would perhaps be best addressed by an ad hoc committee comprised of members of all
of the advisory committees.
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DRAFT

Minutes of the Fall 1998 Meeting of the

Advisory Committee on Appellate Rules
October 15 & 16,1998
New Orleans, Louisiana

I Introductions

Judge Will Garwood called the meeting of the Advisory Committee on Appellate Rules to
order on Thursday, October 15, 1998, at 8:30 a.m. at Le Meridien Hotel in New Orleans,
Louisiana. The following Advisory Committee members were present: Judge Samuel A. Alito,
Jr., Judge Diana Gribbon Motz, Judge Stanwood R. Duval, Jr., Hon. John Charles Thomas, Prof.
Carol Ann Mooney, and Mr. Michael J. Meehan. Mr. Douglas N. Letter, Appellate Staff, Civil
Division, U.S. Department of Justice, was present representing the Solicitor General. Judge
Phyllis A. Kravitch was present as the liaison from the Standing Committee, and Mr. Charles R.
“Fritz” Fulbruge, III, was present as the liaison from the appellate clerks. Also present were Mr.
Luther T. Munford, whose term as a member of the Advisory Committee expired on October 1,
1998, as well as Mr. John K. Rabiej and Mr. Mark D. Shapiro from the Adrmmstratlve Oﬁice and
Ms. Judith McKenna from the Federal Judicial Center.

Judge Garwood announced that Mr. W. Thomas McGough, Jr., had been appointed to the
Committee to replace Mr. Munford, but was unable to attend the meeting because he was in trial.
Judge Garwood also announced that Judge Anthony J. Scirica, the newly appointed Chair of the
Standing Committee, was unable to attend the meeting because of an illness in his family.

1I. Approval of Minutes of April 1998 Meeting
The minutes of the April 1998 meeting were approved with the following changes:
1. In the third line of the fourth full paragraph on page 4, change “sixth” to “six.”
2. In the last line of the third full paragraph on page 26, change “that” to “than.”

j 3. Change all references to “Advisory Committee Note” to “Committee Note.”

The last change, suggested by the Reporter, was the subject of substantial discussion. The
Reporter said that, at the last meeting of the Standing Committee, Prof. Daniel R. Coquilletté (the
Standing Committee’s reporter) had informed the reporters for the advisory committees that
Judge Alicemarie H. Stotler (who then chaired the Standing Committee)‘had directed that the
term “Committee Note” be used instead of “Advisory Committee Note.” According to Prof.
Coquillette, Judge Stotler believes that use of “Committe¢ Note” better reflects the fact that
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notes are produced through the joint efforts of the advisory committees and the Standing
Committee, and not by the advisory committees alone.

Several members objected and said that they preferred “Advrsory Committee Note.”
Some members pointed out that throughout the professwn — in courts, in law offices, and in law
school classrooms — reference is made to “Advrsory Committee Notes,” not to “Committee
Notes.” Other members pointed out ‘that most written resources — such as judicial opinions,
statutory and rule compilations, treatises, and law school casebooks — also refer to “Advisory
Committee Notes.”

Mr. Rabiej said that an additional reason for using “Committee Note” is that it permits the
Standing Committee to make changes to a note, with the agreement of the chair and reporter of
the relevant. advisory committee, without requiring the aménded note to be approved by the entire
adwsory committee. A member responded that, in that circumstance, the chair and reporter are
acting on behalf of the advisory committee, and thus the note can still be considered the advisory
committee’s. After further discussion, the Committee agreed to accede to the request of the
Standmg Comrmttee but directed that its ob]ectlons be noted on the record.

. 1"Re‘po‘rrt ou June 19‘98“, Meetingr of Standing Committee

Judge Garwood asked the Reporter to report on the Standing Committee’s June 1998
meeting.

- The Reporter said that Judge Garwood had informed the Standing Committee that this
Committee had approved a number of amendments to the Federal Rules of Appellate Procedure
(“FRAP”) — and that the amendments and accompanying Committee Notes appeared as an
appendix to the draft minutes of this Committee’s April 1998 meeting. Judge Garwood once
again told the Standing Committee that th1$ Committee will not seek permission to publish
proposed amendments until January 2000, so that the bench and bar can become accustomed to
the restylized rules before being asked to.comment on amendments to those rules.

The Reporter also said that he had described for the Standing Committee the amendment
to Rule 47(a) that had been approved by this Committee. Under that amendment, changes to
local rules would take effect on December 1, unless there was an immediate need for a change. In
addition, no amendment to local rules could be enforced until it had first been received by the
Administrative Office (“AO”). The Reporrer informed the Standing Committee that this
Committee might revisit the issue of whether the ability to enforce a change in a local rule should
be contingent upon the recezpt of that change by the AO, in light of the AO’s fears that it might
be overwhelmed with inquiries from attomeys

The Reporter mentioned that Judge Stotler had asked him to distribute the amendment to

Rule 47(a) to the other reporters. The Reporter said that he had done so, and that the Advisory
Committee on Bankruptcy Rules had already revrewed the amendment and lodged objections to
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it. The Reporter distributed an October 12, 1998 letter from Prof. Alan N. Resnick describing -
those objections. The Bankruptcy Committee recommends that the ability to enforce local rules
be contingent upon their being published in a manner prescribed by the AO (rather than upon
their being received by the A.0.) and that changes to local rules be permitted to take effect ona
date other than December 1 if a majority of the court’s judges desire that result (rather than only
upon immediate need).

Members expressed disagreement with the Bankruptcy Committee on both points. First,
members pointed out that the purpose of blocking enforcement until receipt by the AO was to
ensure that there was a single national repository for all local rules currently in force in the federal
courts; a “publication” requirement would not accomplish that goal. One member mentioned that,
in addition, courts are required by statute to provide local rules to the AO, and not merely to
publish local rules asthé AO directs, See28 U.S.C. § 2071(d). ‘Another member argued that the
AO’s concerns about being inundated with calls from attorneys wondering whether new local
rules had been received could easily be alleviated if the AO would simply post all local rules on its
website. Mr. Rabiej agreed, but said that some technical issues would have to be worked out
before the AO would be prepared to do that.

As to the Bankruptcy Committee’s suggestion that changes in local rules be permitted to
take effect on some date other than December 1 upon the mere agreement of a majority of a
court’s judges, members argued that the purpose of the amendment was to bring about uniformity
and that a strict “immediate need” standard was necessary to accomplish that goal. One member
pointed out that the “immediate need” standard was a familiar one, having been borrowed from 28
U.S.C. §2071(e).

The Committee briefly discussed other poésible changes to the amendment to Rule 47(a),
but ultimately decided to await the input of the other advisory committees.

The Reporter, finishing his report on the Standing Committee’s June 1998 meeting, said
that he had informed the Standing Committee that this Committee supported the shortening of the
Rules Enabling Act (“REA”) progess and had no objection to permittir;lg comments on proposed
rules to be sent to the AO elcctrcjnically. The R@port‘er also told the Standing Committee that,
while this Committee would contribute menibers to an ad hoc committee to draft Federal Rules of
Attorney Conduct, this Committee remained skeptical that'any (Shangejs‘ in Rule 46 were
necessary, was troubled about the ad ho¢ committee’s lack of expei’tislé regarding legal ethics, and
was concerned that the ad hoc committee take seriously the limits on its authority under the REA.
Finally, the Reporter informed the Standing Committee that this Committee had removed from its
study agenda the topic of unpublished judicial opinions. B | *

. ‘ - ' . ! - 0
The Committee next turned to the action items on its agenda.



IV.  Action Items.
Al Item No. 95-03 (FRAP 15(f) — premature petitions to review agency action)

The Reporter introduced the following proposed amendment and Committee Note:-

Rule 15. Reﬁew or Enfo‘rcemen‘t of an Agency Order — Hew Obtained§ Intervention

o Petitinn or Application Filed Before Agency Actlon Becomes Fma] A p_etmon for
‘ revrew or apphcatron to enforce ﬁled after an agency announces or enters an order but

reo;zenmg, OI’ I' econsrderagon

Committee Note

Subdivision (f). Subdivision (f) is modeled after Rule 4(a)(4)(B)(i) and is intended to
align the treatment of premature petitions for review of agency orders with the treatment of
premature notices of appeals. Subdivision (f) does not address whether or when the filing of a
petition for rehearing, reopening, or reconsideration renders an agency order non-final and hence
non-appealable. That is left to the wide variety of statutes, regulations, and judicial decisions that
govern agencies and appeals from agency decisions. See, e.g., ICC v. Brotherhood of Locomotive
Eng’rs, 482 U.S. 270 (1987). Rather, subdivision (f) provides that when, under governing law,
an agency order is rendered non-final and non-appealable by the filing of a petition for rehearing,
petition for reopening, petition for reconsideration, or functionally similar petition, any petition for
review or application to enforce that non-final order will be held in abeyance and become effective
when the agency disposes of'the last such ﬁnalityfbiocking petition.

Subdivision (f) is intended to eliminate a procedural trap. Some circuits hold that petitions
for review of agency orders that have been rendered non-final (and hence non-appealable) by the
filing of a petmon for rehearmg (or similar petltlon) are “Incurably premature,” meaning that they
do not ripen or become valid after the agency dlsposes of the rehearing petition. 7eleSTAR, Inc.

v. FCC, 888 F.2d 132, 134 (D.C. Clr 1989) (per cunam) see also Chu v. INS, 875 F.2d 777, 781
(9th Cir. 1989), overruled on other groundr by Pablo v. INS, 72 F.3d 110 (Sth Cir. 1995); West

| Penn Power Co.'v. EPA, 860 F. 2d’ 581, 588 (3d Clr 1988); Aeromar, C. Por A. v. Department of
Transp., 767 F.2d 1491, 1493-94 (1 lth Cir: 1985) In these circuits, if a party aggrieved by an
agency action does not file a second timely petition for review with the court after the petition for
,rehearmg is denied by the agency, that party will find itself shut out of court: Its first petition for
review will be dismissed as premature, and the deadline for filing a second petition for review will
have passed. Subdivision (f) removes this trap.
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- Mr. Letter said that he had talked with Judge Stephen F. Williams, who had initially
proposed this change to Rule 15, and to Mark J. Langer, the Clerk of the D.C. Circuit, as well as
to the agencies most often involved in litigation in federal court. Mr. Letter said that the
consensus of all of those with whom he spoke was that the procedural trap that the amendment
seeks to remove does not arise frequently, but that the amendment would cause no harm and
might do some good. The only concern that had been expressed was Mr. Langer’s concern that
the statistics regarding the size and age of the D.C. Circuit’s caseload would look worse.

A member said that he opposed the amendment, given that there was no hue and cry for
change. ‘ N o -

Another member expressed concern about whether the amendment was within the
authority of this Committee under the REA. He pointed out that Rule 4(a)(4)(B)(i) was designed
to eliminate a procedural trap created by Rule 4 itself. By contrast, the procedural trap that the
amendment to Rule 15 purports to eliminate was created because the D.C. Circuit, in interpreting
the governing statutes, had concluded that a premature petition to review agency action was a
nullity. If the D.C. Circuit is correct, then the amendment represents an attempt to use FRAP to
effectively amend those governing statutes. A couple members responded that, while that was
true, the Supreme Court has authority under the REA to promulgate procedural rules that
supercede statutes, which is prec:1se1y what is being proposed here

Several members spoke in favor of the proposed amendment argumg, in essence, that the
procedural trap addressed by the amendment undoubtedly exists — although it doesn’t seem to
arise frequently — and that there was no “downside” to elnmnatmg it.

A member moved that Item No. 95-03 be removed from the Committee’s study agenda.
The motion was seconded. The motion failed (2-5).

A member suggested stylistic changes to the proposed amendment. The Reporter also
informed the Committee of other stylistic changes that had been proposed by the Subcommittee
on Style. After further discussion and redrafting, it was moved and seconded that the following
amendment to Rule 15 be approved:

[§3] Petition or Application Filed Before Agency Action Becomes Final, Ifa
petition for review or application to enforce is filed after an agency announces or
enters its order — but before it disposes of any petition for rehearing, reopening,
or reconsideration that renders that order non-final and non-appealable — the
petition or application becomes effective to appeal or seek enforcement of the

order when the agency disposes of the last such petition for rehearing, reopening,
or reconsideration.

The motion carried (5-2).



By consensus, the Committee accepted the following suggestions of the Subcommittee on

Style with respect to the Committee Note:

1. In the th1rd lme of the first paragraph change * appeals” to “appeal ?

2. In the ﬁrst 11ne of the second paragraph chanoe mtended” to “desrgned ?

3. In the nmth lme of the second paragraph delete “w1th the court 7

4. In the tenth Ime of the second paragraph, change “shut out of court” to “out of
time.”

By consensus, the Committee rejected the suggestion of the Subcommittee on Style that
the word “trap” at the very end of the Note be changed to “problem.” The Committee thought
that “trap” was clearer, as it more clearly communicated that it was referring to the same “trap”
mentloned in the first sentence of the second paragraph.

B. Item No. 95-07 (FRAP 4(a)(5) — application of both “good cause” and
- “excusable neglect” standards to extensions of time to appeal)

The Reporter introduced the following proposed amendment and Committee Note:

Rule 4. Appeal as of Right — When‘Taken
(a) Appeat in a Civil Case.
(5)  Motion for Extension of Time.
" (A)  The district court may extend the time to file a notice of appeal if:

) a party so moves no later than 30 days after the time prescribed by
this Rule 4(a) expires; and

(i)  regardless of whether its motion is filed before or during the 30
- days after the time prescribed by this Rule 4(a) expires, that party

shows excusable neglect or good cause.

Committee Note

Subdivision (a)(5)(A)(ii). Rule 4(a)(5)(A) permits the district court to extend the time to
file a notice of appeal if two conditions are met. First, the party seeking the extension must file its
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motion no later than 30 days after the expiration of the time originally prescribed by Rule 4(a).
Second, the party seeking the extension must show either excusable neglect or good cause. The
text of Rule 4(a)(5)(A) does not distinguish between motions filed prior to the expiration of the
original deadline and those filed after the expiration of the original deadline. Regardless of
whether the motion is filed before or during the 30 days after the original deadline expires, the
district court may grant an extension if a party shows either excusable neglect or good cause.

Notwithstanding the text of Rule 4(2)(5)(A), most of the courts of appeals have held that
the good cause standard applies only to motions brought prior to the expiration of the original
deadline and that the excusable neglect standard applies only to motions brought after the
expiration of the original deadline. See Pontarelli v. Stone, 930 F.2d 104, 109-10 (1st Cir. 1991)
(collecting cases from the Second, Fifth, Sixth, Seventh Eighth, Nmth and Eleventh C1rcu1ts)
These courts have relied heavily upon the Committee Note to the 1979 amendment to Rule
4(a)(5). What these courts have overlooked is that the Committee Note refers to a draft of the
1979 amendment that was ultimately rejected. The rejected draft directed, that the good cause
standard apply only to motions filed prior to the expiration of the orlgmal deadline. Rule 4(a)(5),
as actually amended, did not. See 16A CHARLES ALAN WRIGHT ET AL. FEDERAL PRACTICEAND
PROCEDURE § 3950.3, at 148-49 (2d ed. 1996).

The failure of the courts of appeals to apply Rule 4(a)(5)(A) as written has also created
tension between that rule and Rule 4(b)(4). As amended in 1998, Rule 4(b)(4) permits the district
court to extend the time for filing a notice of appeal in a criminal case for an additional 30 days
upon a finding of excusable neglect or good cause. Both Rule 4(b)(4) and the Committee Note to
the 1998 amendment make it clear that an extension can be granted for either excusable neglect or
good cause, regardless of whether a motion for an extension is filed before or after the time
prescnbed by Rule 4(b) expires.

Rule 4(a)(5)(A)(ii) has been amended to correct this misunderstanding and to bring the
rule in harmony in this respect with Rule 4(b)(4). A motion for an extension filed prior to the
expiration of the original deadline may be granted if the movant shows either excusable neglect or
good cause. Likewise, a motion for an extension filed during the 30 days following the expiration
of the original deadline may be, granted if the movant shows either excusable neglect or good

.Cause.

The Reporter stated that, for the reasons given in his memorandum to the Committee, he
thought it unlikely that the courts of appeals would fix the circuit split over Rule 4(2)(5)(A). He
recommended that the Committee amend the rule as proposed, unless the Committee concludes
that the difference between the “good cause” standard and the “gxcusable neglect” standard is of
too little practical consequence to justify an amendment to FRAP:

A member expressed support for the amendment. He said that the difference between
“good cause” and “excusable neglect” is not just theoretical, when interpreting other rules of
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practice and procedure, the courts have consistently held that the “good cause” standard is
substantially less demanding than the “excusable neglect” standard.

Another member also expressed support for the arnendment He pointed out that the
“good cause” and “‘excusable neglect” standards appear elsewhere in the rules of practlce and

- procedure (e.g., FRCP 6(b)) and that it is important that the standards be interpreted

consistently.

Mr. ‘Mu‘rlford who initially suggested amending Rule 4(a)(5), said that he does not

. strongly object to the substance of the position taken by the majority of the courts of appeals. His

concern is that the text of the rule fails to give litigants fair notice of that position. He supports
the proposed amendment, but he would also have no objection to amending the rule to adopt the|

{ majority, posmon In fact, adopting the majority position would bring Rule 4(a)(5) in line with
- FRCP 6(b) His concern is simply that, one way or, another the rule be applied as written.

‘One member asked why “excusable neglect’? is not consxdered an example of “good

" cause.” Others responded that, while in theory one might think that “excusable neglect” is a form

of “good cause, " in practlce courts had distinguished between the two.

A member moved that the amendment and Comnuttee Note be approved. The motion
carried (unanimously).

The Reporter informed the Committee that the Subcommittee on Style had recommended
that Rule 4(a)(5) read as follows

(5)  Motion to Extend Time. Upon a showing of excusable neglect or good cause,
the district court may extend the time to file a notice of appeal for a period not to
exceed 30 days from the time otherwise prescribed by this Rule 4(a).

Several members objected, pointing out that this purportedly stylistic suggestion would
result in a major substantive change to the rule by eliminating the requirement that a mofion be
filed. The Subcommittee on Style took its suggested language directly from Rule 4(b)(4),
apparently without realizing that extensions can be granted in criminal cases without motion, but
in civil cases only upon motion. It was moved and seconded that the Subcommittee on Style’s
suggestion be rejected. The motion carried (unanimously).

The Subcommittee on Style recommended two changes to the Committee Note:

1. In the first line of the second paragraph, change “[n]otwithstanding” to “despite.”
By consensus, the Committee accepted the suggestion.

2. In the second line of the last paragraph, delete “in this respect.” By consensus, the
Committee rejected this suggestion. The amendment to Rule 4(a)(5)(A)(ii) brings
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* Rule 4(a)(5) in harmony with Rule 4(b)(4) onlyin one specific respect, and not in
others, and the Note as drafted more accurately reflects that fact. :

C.  Item No. 97-04 (FRAP 15(c)(1) —_ notlce to parties in proceedmgs to review
‘informal rulemaking)

Mr. Letter introduced the following proposed amendment :arid Committee Note:

Rule 15. Review or Enf(‘)r‘cel‘nent\of an Agency Order — How Obtained; Intervention

(c)  Service of the Petition or Application. The circuit clerk must serve a copy of the
petition for review, or an application or cross-application to enforce an agency order, on
each respondent as prescribed by Rule 3(d), unless a different manner of service is
prescribed by statute. At the time of filing, the petltloner must:

1 serve; or ‘have served, a copy on each party admitted to participate in the agency
proceedings, except that the petitioner need not serve for the respondents and, in

aSes involving informal agency rulemakmga the petltloner need not serve any
party unless the law requires otherw1se

(2) file with the clerk a list of those so sewed; and

(3)  give the clerk enough copies of the petition or application to serve each
respondent.

Committee Note

Subdivision (c)(1). Under Rule 15(c), it is the responsibility of the circuit clerk to serve a
copy of the petition for review or application for enforcement on the respondents, and it is the
responsibility of the petitioner to serve a copy of the petition for review or application for
enforcement on “each party admitted to participate in the agency proceedings.” An ambiguity
arises when “agency proceedings” involve informal rulemaking, such as informal rulemaking
conducted pursuant to 5 U.S.C. § 553. It is common for hundreds or thousands of people to
submit comments to the agency in the course of informal rulemakmg proceedings. If each
commentator is deemed to be a “party admitted to participate in the agency proceedings,” then
the petitioner will have to serve its petition for review or application for enforcement on hundreds
or thousands of people, perhaps making it prohibitively expensive to seek judicial review.

To forestall that result, subdivision (c)(1) has been amended to make clear that, when a
petition for review or application for enforcement pertains to informal rulemaking, the petitioner
is not required to serve all commentators. Indeed, the petitioner is not required to serve anyone

9.




(again, the respondents will be served by the circuit clerk), except when a statute requires that
service be made on the United States or another entity or person. See, e.g., 28 U.S.C. § 2344,

This amendment to subdwlsmn (©)(1)is patterned after D.C. Cir. R. 15(a), which appears to have
worked well.

Mr. Letter said that there is a need for this amendment. For example, in one mformal
rulemaking proceedmg regarding the regulation of tobacco, the FDA received comments from
over 500,000 people. Each of those commentators Imght have been considered a “party” entitled
to service of a petition to review the FDA’s final action.” D.C. Cir. R. 15(a) has worked well. The
only concern that anyone has expressed about the amendment is that a party who wishes to file a
petition for review if and only if another party files such a petition will not get formal notice of the
filing of the other party’s petition. The party will have to periodically call the clerk’s office to
inquiry Whether a petition for review has been filed by any other party. When there are many
parties, and any of those parties might file a petition for review in any of the circuits, the burden
on such a party might be substantial. Agencies are supposed to note on their dockets when they
are served with petitions for review — and thus in theory, such a party could simply check with
the agency — but not all agencies update themr dockets promptly. One possible solution to this
problem is to require the clerks to. pubhsh notice m the, Federal Register of all petitions for review
of agency action received by the courts. Another is 51mply to trust that courts will use their
discretion to permit late requests to intervene.

A member pointed out that the Ninth Circuit has recently held — citing D.C. Cir. R. 15(a)
— that those who submit comments in an informal rulemaking proceeding are not “parties” for
‘purposes of Rule 15(c). Mr. Letter said that the D.C. Circuit certainly d1d not thmk that its local
rule defined commentators in informal rulemaking as non-parties.

A member asked if the proposed amendment to Rule 15(c) would have any impact on
Jormal rulemaking. Two members explained that it would not.

A member expressed opposition to the amendment. She said that the D.C. Circuit, which?
hears the vast majority of petitions to review agency action, has already solved this problem with
its local rule. The clerks of the other circuits, in response to Judge Garwood’s survey, umformly‘
reported that this problem has not arisen outside of the D.C. Circuit. Given the potential
problems with the amendment described by Mr. Letter, why approve it? Several members agreed.

A member moved that Item No. 97-04 be removed from the study agenda. The motion t
was seconded. The motion carried (unagimou,sly).

D. Item No. 97-18 (FRAP lkb) — assertion that rules do not limit jurisdiction) |

The Reporter introduced the following proposed amendment and Committee Note: |
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Rule 1. Scope of Rules; Title

(b)

the-courts-of-appeals: [Abrogated]
Committee Note

Subdivision (b). Two recent enactments make it likely that, in the future, one or more of
the Federal Rules of Appellate Procedure (“FRAP”) will extend or limit the jurisdiction of the
courts of appeals. In 1990, Congress amended the Rules Enabling Act to give the Supreme Court
authority to use FRAP to define when a ruling of a district court is final for purposes of 28 U.S.C.
§ 1291. See 28 U.S.C. § 2072(c). In 1992, Congress amended 28 U.S.C. § 1292 to give the
Supreme Court authority to use FRAP to provide for appeals of interlocutory decisions that are
not already authorized by 28 U.S.C. §1292. See 28 U.S.C. § 1292(e). Both § 1291 and § 1292
are unquestionably jurisdictional statutes, and thus, as soon as FRAP is amended to define finality
for purposes of the former or to authorize interlocutory appeals not provided for by the latter,
FRAP will “extend or limit the jurisdiction of the courts of appeals,” and subdivision (b) will

become obsolete. For that reason, subdivision (b) has been abrogated.

The Reporter stated that, for the reasons given'in his memorandum to the Committee, he
did not believe that abrogating Rule 1(b) was required by the case law characterizing the
limitations of Rules 3 and 4 as “mandatory and jurisdictional.” However, the abrogation of Rule
1(b) was clearly appropriate in light of the amendments to §§ 1292(e) and 2072(c).

The Reporter said that Mr. Rabiej had suggested that the phrase “federal rules of practice
and procedure” be substituted for the word “FRAP” in the fourth and sixth lines of the Committee
Note. As written, the Note misleading suggests that the Supreme Court can define finality or
provide for interlocutory appeals only in FRAP, when, in fact, the Court can also do so in any of
the other rules of practice and procedure.

Several members briefly expressed support for the amendment. No member expressed
opposition. x \

A member moved that the amendment and Committee Note be approved, with the
changes suggested by Mr. Rabiej. The motion was second. The motion carried (unanimously).

E. Item No. 98-02 (FRAP 4 — clarify application of FRAP 4(a)(7) to orders
granting or denying post-judgment relief/apply one way waiver doctrine to

requirement of compliance with FRCP 58)

- Mr. Munford introduced the following proposed amendment and Committee Note:

-11-




Rule 4. Appeal as of Right — When Taken

(a)  Appealin a Civil Case.

(4)  Effect of a Motion on a Notice of Appeal.

(A)

®)

(vi)

(ii)

If a party timely files in the district court any of the following motions

under the Federal Rules of Civil Procedure, the time to file an appeal runs

for all parties from the entry of the order disposing of the last such
remaining motion or the entry of the judgment altered or amended in

response to such a motion, whichever comes later:
()  for judgment under Rule S0(b);

(i)  to amend or make additional factual findings under Rule 52(b),
whether or not grantlng the motion would alter the judgment;

(iii)  for attorney’s fees under Rule 54 if the district court extends the

time to appeal under Rule 58;

(iv)  to alter or amend the judgment under Rule 59;

(v)  for a new trial under Rule 59; or

judgment is entered.

o If a party files a notice of appeal after the court announces or enters
a judgment — but before it disposes of any motion listed in Rule
4(a)(4)(A) — the notice becomes effective to appeal a judgment or
order, in whole or in part, when the order disposing of the last such

remaining motion is entered or when the judgment altered or

amended in response to such a motion is entered, whichever comes

lz}ter.

appeal — in compliance with Rule 3(c) — within the time

for relief under Rule 60 if the motion is filed no later than 10 days
(computed using Federal Rule of Civil Procedure 6(a)) after the

A party intending to challenge an order disposing of any motion
listed in Rule 4(2)(4)(A), or a judgment altered or amended upon
such a motion, must file a notice of appeal, or an amended notice of

-12-

e

1

]

™

i



RS R A T

A A T T

)

[

™

,ﬁ
H

i

o T

J

-

1

i

P

™ 1

1

1

prescribed by this Rule measured from the entry of the order
- disposing of the last such remaining motion or the entry of the

judgment altered or amended in response to such a motion,
whichever comes later. -

(i)  No additional fee is required to file an amended notice.

* % %

(7)  Entry Defined. A judgment or order is entered for purposes of this Rule 4(a)
when it is entered in compliance with Rules 58 and 79(a) of the Federal Rules of -

Civil Procedure, except that compliance with Rule 58 is not required when an ,;
‘order denies all relief sought by a motion or motions under Rule 4(a)(4)(A). The
failure of any order or judgment that must be entered in compliance with Rule 58
to comply with Rule 58 will not invalidate an otherw1se timely appeal from that
order or judgment.

Committee Note

Subdivisions (a)(4)(A), (a)(4)(B)(i), and (a)(4)(B)(ii). The Committee intends that
when a district court, in ruling upon one of the post-judgment motions listed in Rule 4(a)(4)(A),
orders that a judgment be altered or amended, the time to appeal that order and.the altered or
amended judgment runs from the date on which the altered or amended judgment is entered. At
present, Rule 4(a)(4)(B)(ii) leaves that matter in some doubt by providing that an appeal from an |
order disposing of one of the post-judgment motions listed in Rule 4(a)(4)(A) should be brought

“within the time prescribed by this Rule measured from the entry of the order,” rather than from |
the entry of the altered or amended judgment. Subdivisions (a)(4)(A), (a)(4)(B)(1) and
(a)(4)(B)(ii) have been amended to eliminate that ambiguity.

Subdivision (a)(7). The courts of appeals are divided on the question of whether an
order disposing of one of the post-judgment motions listed in Rule 4(a)(4)(A) must be entered on
a separate document in compliance with Fed. R. Civ. P. 58 before that order can be appealed and
before the time to appeal the original judgment begins to run. See 16A CHARLES ALAN WRIGHT,
ET AL., FEDERAL PRACTICE & PROCEDURE § 3950;2, at 113 (1996) (“The caselaw is in disarray on
how the requirement of entry on a separate document is to be applied in the context of
postjudgment motions.”). The First and Second Circuits (as well as at least one decision of the
Ninth Circuit) hold that Fed. R. Civ. P. 58 applies to all orders disposing of post-judgment
motions. See Fiore v. Washington County Community Mental Health Ctr., 960 F.2d 229, 234
(1st Cir. 1992) (en banc); Hard v. Burlington N. R.R. Co., 870 F.2d 1454, 1458 (5th Cir. 1989);
RR Village Ass’n, Inc. v. Denver Sewer Corp., 826 F.2d 1197 1201 (2d Cir. 1987). The Fifth

and Seventh Circuits (as well as at least one decxslon of the Ninth C1rcu1t) hold that Fed R. Civ.
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'|judgment, compliance with the separate document requirement of Fed R Civ. P 58 seems

'|an order or judgment is required to be entered in compliance with Fed. R. Civ. P. 58 but is not.

'lensure that the district court adheres to Rule 58.” Otzs v. City of Chzcago 29 F3d 1159, 1167 |

P. 58 applies when post-judgment relief is granted, but not when such relief is denied. See Marré
v. United States, 38 F.3d 823, 825 (5th Cir. 1994); Chambers v. American Trans Air, Inc., 990
F.2d 317, 318 (7th Cir. 1993); Hollywood v. City of Santa Maria, 886 F.2d 1228, 1231 (Sth Cir.
1989). The Eleventh Circuit holds that Fed. R. Civ. P. 58'never applies to orders granting or

{denying post-judgment relief. See Wright v. Preferred Reséarch, Inc., 937 F.2d 1556, 1560-61
|(11th Cir. 1991), cert. denied, 502'U.S. 1049 (1992). |

Subdivision (2)(7) has been amended to adopt the position of the Fifth and Seventh
Circuits. The time to appeal an order granting one of the motions for post-judgment relief listed |
in Rule 4(a)(4)(A) does not begin to run until it is entered on a separate document in compliance
with Fed. R. Civ. P. 58. Because such an order usually alters or amends a judgment, the order

|should be entered with the same formality as a judgment. The time to appeal an order denying
.|one of the motions for post-judgment relief listed in Rule 4(a)(4)(A) begins to run immediately |

upon entry of the order, whether or not the order has been entered on a separate documentin !
compliance with Fed. R. Civ. P. 58. Because such an order does not disturb the original

unnecessary.

Subdivision (a)(7) has been further amended to apply the one-way waiver doctrine when

In that situation, the party against whom the order or judgment is entered has two options. FII'St
the party can choose to appeal the order or judgment, and thereby waive its right to have the

if the appellee objects to the lack of a Fed. R. Civ. P. 58 order or judgment. Second, the party |
can wait until the order or judgment is entered in compliance with Fed. R. Civ. P. 58 and then |
appeal.- In theory, the party could wait forever to appeal, but, in practice, that is highly unlikely tc
occur. Nevertheless, “[v]ictorious litigants wishing to write finis'to the case would do'well to

(7th Cir. 1994) (en banc).

The incorporation of the one-way waiver doctrine in subdivision (a)(7) reflects the fact

|that the separate document requirement is imposed for the benefit of the losing party. If that
| party wishes to waive that requirement by bringing a premature appeal, it seems pointless to

' Idismiss the appeal, require the district court to enter the order or judgrnent on a separate

. docurnent and force the party to appeal a second time. “Wheels would spin for no practical

purpose.” Bankers Trust Co. v. Mallis, 435 U.S. 381, 385 (1978). At the same time, the right of’ |
the losing party to have an order or judgment entered in comphance with Rule 58 should not be !
lost through the party’s silence. ‘Cases to the contrary — in particular, Fiore v. Washington |

|County Community Mental Health C’tr 960 F.2d 229 (1st Clr 1992) (en banc) —are expressly \

rejected.

order or judgment entered in compliance with Fed. R. Civ. P. 58. The appeal will be heard, even |

Mr. Munford said that three ambiguities gave rise to this amendment:
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1. The “Applicability” Question: Does FRCP 58 apply to the “order” referred to in
Rule 4(a)(4)(A) — that is, to “the order disposing of the last such remaining motion”?

2. The “Prematurity” Question: If FRCP 58 does apply to the “order” referred to in
Rule 4(2)(4)(A) — and thus the time to bring an appeal in a civil case does not begin to run until
an order granting or denying post-judgment relief is entered in compliance with FRCP' 58 — what
happens if a party brings an appeal before such an order is entered? ‘

3. The “Timing” Question: When a post-judgment motion is granted and the judgment
is amended, does the time for appealing the amended judgment run from the date on which the
district court orders the judgment to be amended or from the date on which the clerk enters the
amended judgment?

Mr. Munford said that the Reporter’s memorandum accurately described these questions
and the need for the amendment.

A member said that it was not clear to him that, under current law, orders that deny post-
judgment motions need to be entered in compliance with FRCP 58. Mr. Munford said that he
agreed that FRCP 58 should not apply, but several courts have held that, under Rule 4, it does
apply. He said that it was important to amend the rule to clarify the situation.

Another member asked about the purpose of FRCP 58. Members explained that its
purpose was to clearly signal when the time to bring an appeal begms to run, so that a potential
appellant does not unw1tt1ngly lose her right to appeal.

Judge Kravitch asked whether the ambiguity regarding the application of FRCP 58 was
limited primarily to orders denying post-judgment motions. Mr. Munford said that, while the
question can arise in other settings (such as collateral orders), the disagreement in the courts
pertains to orders disposing of post-judgment motions.

A member said that he had some sympathy with the First Circuit approach. He was
concerned that, under the amendment, a party who wishes to appeal an order that grants a post-
judgment motion but is not entered in compliance with FRCP 58 might wait for years before
bringing an appeal. But another member responded that such a result, although theoretically
possible, was highly unlikely to occur in reality, and that a party whose motion is granted can
always protect itself against such a resylt by asking the judge to enter the order in compliance
with FRCP 58.

Mr. Munford expressed concern that the Committee Note to the amendment to Rule
4(a)(7) should more clearly state that the one-way waiver doctrine applies to the appeal of any
order that must be entered in compliance with FRCP 58, and not just orders granting post-
judgment motions. He proposed changes in the language of the Note. In response, the Reporter
suggested that, in the second line of the third paragraph of the Note:

I “an” be changed to “any”, and
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“— whether or not it disposes of a post-judgment motion — be inserted after
“judgment” and before “is required.”

Mr. Munford stated that he preferred the Reporter s formulation and withdrew his
suggestion. - By consensus the Committee approved the change to-the Committee Note
recommended by the Reporter. - :

The Reporter reviewed with the Committee the changes that had been recommended by
the Subcommittee on Style:

1.

In the text of Rule 4(a)(4), the Subcommittee recommended substituting “the
amended judgrnent changed in response” for “the judgment altered or amended in
response” in the three places that the latter phrase appeared. By consensus, the
Committee rejected the suggestion, on grounds that the original language was
clearer and more accurate.

In the text of Rule 4(a)(7), the Subcommittee recommended a number of changes,
most of which were accepted. By consensus, the Committee redrafted the
amendment to Rule 4(a)(7) to read:

@) Entry Defined. A judgment or order is entered for purposes of this Rule
4(a) when it is entered in compliance with Rules 58 and 79(a) of the
Federal Rules of Civil Procedure, but compliance with Rule 58 is not

required when an order denies all relief sought by any motion listed in Rule
4(a)(4)(A). The failure to enter an order or judgment under Rule 58 when

required does not invalidate an otherw1se timely appeal from that order or
judgment. ‘

In the Committee Note to Subdivisions (2)(4)(A), (a)(4)(B)(i), and (a)(4)(B)(ii),
the Subcommittee recommended deleting the phrase “[t]he Committee intends
that” in the first line of the first paragraph. By consensus, the Committee rejected
the recommendation. If the Note were changed as the Subcommittee
recommended, the Note would appear to be describing the law as it presently
exists — and therefore would be inaccurate — rather than the changes that the
Committee intends to make to the law.

In the Committee Note to Subdivision (2)(7), the Subcommittee recommended
two changes to bring the citations into compliance with the Bluebook. Those
changes were.accepted by consensus. The Subcommittee also recommended
changing the word “that” to “this” in the eighth line of the third paragraph,
inserting a period after the word “unlikely” in the same line, and deleting “to
occur” in the following line. By consensus, the recommendation was approved.
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‘The Committee also made a stylistic change of its own in the ninth line of the
second paragraph, changing “seems” to “should be.” :

A member moved that the amendment and Committee Note, as changed, be approved
The motion was seconded. The motion carried (unammously)

V. Discussion Items
Possible Amendments to Rule 26.1

In April 1998, the Kansas City Star published a series of articles describing the alleged
failure of federal judges to recuse themselves from cases in which they had a financial interest.
These articles have spurred the Committee on Codes of Conduct to consider anew how judges
might be assisted in meeting their disclosure and recusal obligations. One option under
consideration is'incorporating a provision similar to Rule 26.1 into the civil, criminal, and
bankruptcy rules. After the agenda book was distributed, the AO circulated a memorandum to
the chairs and reporters of the advisory committees asking them to be prepared to share their
“preliminary views” on this proposal at the January 1999 meeting of the Standing Committee.

Mr. Rabiej introduced this topic. He mentioned that, in addition to incorporating a
provision similar to Rule 26.1 into the other rules.of practice and procedure, consideration was
being given to amending Rule 26.1 to broaden its scope and to require that corporate disclosure
statements be updated during the course of litigation. :

Several members said that they would be favorably inclined to consider proposals to
broaden Rule 26.1. Among other problems with Rule 26.1, members mentioned in particular the
fact that the recusal statute (28 U.S.C. § 455) addresses a much broader array of financial
interests than does the rule. Rule 26.1 applies only to publicly traded corporate parties — not,
e.g., to privately held companies or partnerships.

Other members warned that broadening Rule 26.1 would be very difficult. As initially
proposed, Rule 26.1 was broader than the version that was eventually adopted. The broader
version of Rule 26.1 attracted a great deal of opposition from the chief judges. In addition, the
Committee had difficulty drafting workable language that would reach all of the financial interests
that should be addressed.

One member said that his court already requires, by local rule, disclosure that is broader
than that required by Rule 26.1. For example, parties to.a bankruptcy proceeding are required to
identify all creditors. Another member said that other circuits similarly require broader disclosure.

A couple of members stressed that the disclosure and recusal process should be as
mechanical as possible. Ideally, a computer program should be developed, so that judges would
not have to personally review corporate disclosure statements in every case. Some of those
statements are so long that it is easy for a judge’s mind to-wander and for the judge to make a
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mistake. Mr. Rabiej responded that the Committee on Codes of Conduct is exploring various
software alternatives.

The members discussed the practices of various circuits. In some circuits, the judges give
the clerk’s office a list of individuals and entities whose interest in a case should result in the
recusal of the judge, and the clerk’s office then screens the corporate disclosure statements for the
judges. Judges do not see the corporate disclosure statements until the judges are assigned to a
panel and get the briefs — and, even then, if the system has worked as it should, no judge should
have to recuse herself. In other circuits, the judges must review corporate disclosure statements
for every case — even cases being heard by panels to which the judge has not been assigned. In
other circuits, the judges must review corporate disclosure statements! only in the cases being
heard by panels to which they’ve been assigned, as well as in all cases.in which petmons for ..
rehearing en banc have been ﬁled L . o

Some members had spec1ﬁc» suggesuons for amendmg Rule 26.1. One member sald that it
should be amended to require the disclosure of partnerships in which a publicly traded company
partrcxpates Another sald that it should specifically address limited liability companies.-

After further drscussmn the committee reached a consensus that it may be Worthwhlle to
examine the question of whether Rule 26.1 should be broadened. The Committee will await
further guidance from the Committee on Codes of Conduct and/or the Standing Committee.

The Committee broke for lunch at 12:30 p.m. and reconvened at 2:00 p.m.

A. Item Nos. 95-04 & 97-01 (FRAP 26(a) — making time computation under
FRAP consistent with time computation under FRCP and FRCrP)

The Reporter introduced the following proposed amendment and Committee Note:

Rule 26. Computing and Extending Time

(a) Computmg Time. The following rules apply in computing any period of time specified in
these rules or in any local rule, court order, or applicable statute:

(1)  Exclude the day of the act, event, or default that begins the period.

2) Exclude intermediate Saturdays, Sundays and legal holidays when the period is

less than 7 11 days;uniess—stated-mrcatendar-days.

Committee Note
Subdivision (a)(2). The Federal Rules of Civil Procedure and the Federal Rules of
Criminal Procedure compute time differently than the Federal Rules of Appellate Procedure. Fed.
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R. Civ. P. 6(a) and Fed. R. Crim. P. 45(a) provide that, in computing any period of time, “[w]hen
the period of time prescribed or allowed is less than 11 days, intermediate Saturdays, Sundays,
and legal holidays shall be excluded in the computation.” By contrast, Fed. R. App. P. 26(a)(2)
provides that, in computing any period of time, a litigant should “[e]xclude intermediate
Saturdays, Sundays, and legal holidays when the period is less than 7 days, unless stated in
calendar days.? > Thus, deadlines of 7, 8, 9, and 10 days are calculated differently under the rules
of civil and criminal procedure than they are under the rules of appellate procedure, as are
deadlines of 1, 2, 3, 4, 5, and 6 calendar days. This creates a trap for unwary litigants.

No good'reason for this discrepancy is apparent, and thus Rule 26(a)(2) has been amended
so that, under all three sets of rules, intermediate Saturdays, Sundays, and legal holidays will be
excluded when computing deadlines under 11 days and will be counted when compuiting deadlines
of 11 days and over. In addition, the rules will no longer state some deadlines in “days -and
others in “calendar days.” All deadlines will be stated in “days|” and all deadlines will be
calculated in the same manner. K

The Reportet stated that three questions are before the Committee:

1. Does the Committee wish to amend Rule 26(a)(2), so that intermediate Saturdays,
Sundays and legal holidays will not be counted when deadlines are less than 11
days — instead of less than 7 days?

2. Does the Committee wish to amend FRAP so that the rules no longer distinguish
between “calendar days” and “days”?

3. If the Committee wishes to make either or both of these changes, does the
Committee wish to change any of the deadlines in FRAP to take into account the
new, more generous way of calculating deadlines?

A member said that some deadlines — such as Rule 4(b)(1)(A)’s 10 day deadline for
appealing criminal cases — are so fixed in the minds of judges and practitioners that they are best
left alone, even if amending Rule 26(a)(2) will extend them as a practical matter. However, other
deadlines — particularly some of the 7 day deadlines — were originally set by the Committee
upon the assumption that Saturdays, Sundays, and legal holidays counted, and probably should be
shortened if that no longer remains true. With respect to the deadlines stated in calendar days, the
member said that only three deadlines in FRAP are stated in calendar days, and those deadlines
are delivery deadlines rather than deadlines by which parties must act. He favored leaving those
three deadlines undisturbed.

M. Letter said that the Justice Department favored amending Rule 26(a)(2) to bring it
into line with FRCP 6(a) and FRCr P 45(a) and saw no reason to shorten any of the deadlines in
FRAP to take into account the new method of calculation. Mr. Letter also said that the Justice
Department had no objection to leaving the three calendar day deadlines undisturbed. ’
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A member opposed making any change to Rule 26(a)(2). He said that the rule is clear and
that only attorneys who do not bother to read it carefully will get trapped. ‘He also feared that
adopting the FRCP/FRCrP counting method may result in unantlclpated problems. - ‘

Mr. Fulbruge, on behalf of the clerks, also opposed the change. He said that the clerks
will have to rétrain their staffs on how to calculate deadlines and that many local rules wxll have to
be changed to take into account the new calculatlon method e L
| A member supported the change He argued that most appellate lawyers are primarily trial
' lawyers and are accustomed to the FRCP/FRCrP calculation method It is understandable that “

. they get trapped and, given that this trap serves no good purpose, it should be eliminated., One
" factor that aggrayates;he‘trap is the fact that some deadlines — such as 28 U.S.C. 1292(b)’s 10

. day deadline — are statutory and trial attorneys would naturally assume that those deadlines
would be calculated pursuant to the FRCP/FRCrP method. S‘ex}efal other members agreed with -
these sentiments. ‘

A member pointed out that the proposed change was a forgiving one. In other words, any
attorney who calculated deadlines under the current Rule 26(a)(2) method rather under than the
proposed method would merely find that he had more time to act then he thought. Another
member agreed. She acknowledged that there would be transition problems, but those problems
would not Aurt anyone, except that some lawyers may hurry to file papers earlier than necessary.

A member said that, if the FRCP/FRCrP calculation method is adopted, then she would
favor shortening the deadlines for responding to motions. Another member said that she agreed,
but that she would otherwise leave the 7 and 10 day deadlines unchanged.

A member said that one way of shortening 7 or 10 day deadlines is to simply state them in
calendar days. A couple members objected to that technique, argumg that the use of calendar
days should be restricted, as it is now, to delivery deadlines.

A member said that, in considering whether any 7 or 10 day deadlines should be
shortened, the Committee should take into account the fact that some deadlines begin running
upon service, while others begin running upon filing or enfry. In the latter case, the attorney may
not learn of the triggering event until several days later.

[Prof. Daniel R. Coquillette, Reporter to the Standing Committee, joined the meeting at
this point.]

A member moved that (1) Rule 26(a)(2) be amended so that intermediate Saturdays,
Sundays, and legal holidays will not be counted when deadlines are less than 11 days (instead of
less than 7 days), and (2) no change be made to Rule 26(a)(2) with respect to “calendar days.”
The motion was seconded. The motion carried (unanimously). The Reporter was directed to
make the necessary changes to the draft amendment and Committee Note that he had prepared.
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The Reporter informed the Committee that, even though the only change necessary in
Rule 26(a)(2) was inserting “11” in place of “7,” the Subcommittee on Style had nevertheless
recommended extensive stylistic changes to the rule. Several members objected that it should not
be necessary to restylize a rule that the Subcommittee had already restylized. Other members
added that to extensively rewrite the rule would camouflage the simplicity of the substantive
change that had been made and confuse judges and practitioners. By consensus, the Committee
rejected the Subcommittee’s recommendations.

The Subcommittee also recommended that, in the third line of the second paragraph of the
Committee Note, the word “and” be changed to “but.” By consensus, the recommendation was
approved.

The Committee next turned to the question of which deadlines in FRAP, if any, should be
shortened to take into account the new method of calculation.

A member argued that the 10 day deadline in Rule 27(a)(3)(A) for filing responses to
motions should be shortened to 7 days. Under the new calculation method, all 10 day deadlines in
FRAP will, as a practical matter, become at least 14 day deadlines. Fourteen days is too long to
wait for a response to a motion. The member was also concerned about Rule 41(b)’s 7 day
deadline for the issuance of mandates. He pointed out that, under the “old” calculation method,
that 7 day deadline had always meant 7 actual days, and judges and clerks were quite accustomed
to the deadline. Mr. Fulbruge agreed.

A member suggested that Rule 41(b)’s 7 day deadline be stated in calendar days.
Although this would expand the use of calendar days beyond service-related delivery deadlines,
Rule 41(b) sets a deadline for clerks, not attorneys, so the change should not sow too much
confusion among the bar.

A couple members argued in support of shortening the deadline in Rule 27(a)(3)(A) to
7 days. One member argued that, at the same time, the deadline in Rule 27(a)(4) for replying to
responses to motions should be shorted from 7 days to 5 days. Under the “new” calculation
method, all 7 day deadlines in FRAP will, as a practical matter, become at least 9 day deadlines,
and 9 days is too long to wait for a reply to a response to a motion. Although changing the
deadline in Rule 27(a)(4) to 5 days may be a bit confusing for the bar, Rule 27(a)(4) is a new rule
that will not even take effect until December 1, 1998, and thus the bar will not have long to get
used to the 7 day deadline. |

A member expressed concern about the 7 day deadline in Rule 29(e) (regarding the filing
of amicus briefs), but said that discussion of his concern should be postponed until the Committee
considers agenda item V(D)(13) (study agenda Item No. 98-03). | '

A member asked whether the 10 day deadlines of Rule 10(c) and Rule 30(b)(1) should be

shortened. A couple members argued that they should not, as they are not terribly important
deadlines and not much is to be gained by changing them.
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A member cautioned that the deadline in Rule 27(a)(3)(A) was set at 10 days in the first
place in an attempt to cut down on the number of motions filed by attorneys seeking an extension
of time within which to file responses to motions. If the 10 day deadline in Rule 27(a)(3)(A) is
cut back to 7 days, the courts could see an increase in requests for extensions. Another member
responded that when a serious substantive motion is'made, parties are going to-seek extensions,
whether the deadline is 7 days or 10 days However, for routlne procedural motlons it makes
sense to cut the deadline back to 7 days. ‘ ‘ ‘

A member moved:
1. that Rule 27(2)(3)(A) be amended by substituting “7” for “10”;
2. that Rule 27(a)(4) be amended by substituting “5” for “7”; and

3. that Rule 41(b) be amended by inserting the word “calendar” after “7” and before
“days.”

The motion was seconded. The motion carried (unanimously).

The Reporter was directed to prepare the appropriate amendments and Committee Notes
and to place them on the agenda for the Committee’s spring 1999 meeting.

B. Item No. 96-02 (FRAP 4(b) — permit time to appeal criminal case to be
extended, even without good cause or excusable neglect)

Generally speaking, Rule 4(b) provides that a criminal defendant must file a notice of
appeal within 10 days after entry of the judgment or order that he seeks to appeal. The district
court is authorized to extend the 10 day deadline up to an additional 30 days. Under the current
version of Rule 4(b), the district court may do so only “[u]pon a showing of excusable neglect.”
Under the restylized version of Rule 4(b) (effective December 1), the district court will be able to
grant an extension only “[u]pon a finding of excusable neglect or good cause.” Under neither the
current nor future version of Rule 4(b) may a district court extend the time to appeal beyond the
40th day following entry of the Judgment or order.

In United States v. Marbley, 81 F.3d 51 (7th Cir. 1996), Chief Judge Richard A. Posner
urged that Rule 4(b) be amended so that a district court could extend the 10 day deadline up to an
additional 30 days whether or not the defendant makes a showing of excusable neglect or good
cause. One way or another, he contends, the court of appeals is going to end up examining the
merits of the appeal — either immediately on direct appeal or later when the defendant collaterally
attacks his conviction. In Judge Posner’s view, it would be better for all ‘concerned if Rule 4(b)
would “permit untimely appeals in any criminal case in which the district judge and the court of
appeals agreed that the appeal should be heard” rather than giving that permission only when
there is excusable neglect or good cause, thereby forcing “the appeal [to be] heard later through
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the Sixth Amendment route.” Id. at 53. This, he says, “mtroduces real delay into the system of
criminal justice.” Jd.

At Judge Garwood’s request, the Reporter circulated a memorandum to the Committee
outlining several problems with Judge Posner’s suggestion, including (1) the fact that the
Committee just rewrote Rule 4(b) — changing the “excusable neglect” standard to “excusable
neglect or good cause” — and may not be inclined to change the standard yet again; (2) the fact
that it is questionable whether the Judicial Conference and the Supreme Court would approve a
change to Rule 4(b) that would permit district courts to extend the venerable 10 day deadline for
any or even no reason; (3) the fact that it simply is not true, as Judge Posner seems to assume,
that every defense attorney who cannot show excusable neglect or good cause for failing to file a
timely appeal has eommltted ineffective assistance of courisel; (4) the fact that one could justify
waiving many of the requirements,of FRAP — or, for that matter, of the FRCrP or FRE — in, the
same way that Judge Posner justifies waiving the requirements of Rule; 4(b) and (5) the fact that
the scenario that Judge Posner fears seems to occur quite 1nfrequently in practxce

Mr. Letter sald that the Justlce Department strongly supports rernovmg Judge Posner’s
suggestion from the study agenda largely for the reasons stated in the Reporter’s memo.
g
A mernber asked whether the desire to avmd ag 2255 attack would 1tse1f prov1de the
“good cause” necessary to extend the deadline. Another member said that he was unaware of any
case so holding. A third member pomted out that no such case could exist, as the “good cause”
standard will not be, mcorpdrated into Rule 4(b) until December. 1.

A member argued that a dey’endant may have good cause for an extension if his attorney
failed to file a timely appeal despite being instructed to do so. Another member responded that,
in such a case, the allegation of the defendant — and, presumably, the denial of the attorney —
should be the subject of.a § 2255 proceeding, so that the district court can take testimony and
evidence on the issue.

A member moved that Item No. 96-02 be removed from the study agenda. The motion
was seconded.

A couple members spoke in favor of retaining Item No. 96-02 on the study agenda. They
thought Judge Posner’s suggestion had merit, and favored giving district courts carte blanche to
extend the deadline.

Judge Kravitch pointed out that, even if district courts had such discretion, an attorney
would be taking a big risk by not filing a timely appeal or timely request for an extension, as the

attorney would have no guarantee that the district court would exercise its discretion favorably.

A member argued in favor of removing Item No. 96-02 from the study agenda. He said
that, among other problems, he did not know how the appellate courts could possibly review
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district court decisions to grant or not to grant extensions. If district courts had carte blanche to
use their discretion to grant extensions, what would constitute an abuse of that discretion?

After further d1scuss1on the motlon to remove Item No. 96-02 carried (4-3).

C. Item No. 97-19 (FRAP 4(b)(l)(B)(n) — timing of government’s notice of
appeal in multl-defendant crlmmal cases)

Rule 4(b)(1)(B) prov1des that, when the government is entitled to bring an appeal in a
criminal case, its notice of appeal must be filed “within 30 days after the later of: (i) the entry of
the judgment or order being appealed 01 (11) the filing of a notice of appeal by any defendant.”

The use of the phrase “any defendant creates an amibiguity in multi-defendant cases: Does the 30
days begin to run after the first notice of appeal is filed by a defendant or not until the Jas7 notice
of appeal is filed by a défendant? -Or does the 30 days begin to run after the: partlcular defendant
as to whom the government is cons1dermg bnngmg a cross-appeal files his notice of appeal? The
Committee attempted to correct this problem at its Aprxl 1997 meeting, but the complexity of the
problem soon became apparent, and the Comxmttee postponed further discusswn

Mr. Letter argued that thlS matter should be removed from the study agenda. Mr. Letter
said that he had consulted with his colleagues in the Justlce Department and learned that this issue
rarely arises in practice and does not pose a real problem for federal prosecutors.. The Justice
Department thought it likely that an attempt to fix this amblgulty would create more problems
than it would solve. Moreover, Mr. Letter pomted out that the ambiguous language was inserted
into Rule 4(b) directly by Act of Congress. See Antl-Drug Abuse Act of 1988, Pub L No. 100-
690, Title VIII, § 7111 102 Stat. 4419 (Nov 18, 1988) ‘

Several members briefly spoke in favor of removmg this item from the study agenda. No
member spoke in favor of continuing to study this issue.: : :

A member moved that Item No. 97-19 be removed from the study agenda. The motion
was seconded. The motion carried (unanimously).

D. Items Awaiting Initial Discussion and Prioritization
The Committee next turned to a series of proposals that were awaiting initial discussion.

1. Item No. 97-32 (FRAP 12(a) — require caption to identify only the
parties to the appeal)

Agenda items V(D)(1) through V(D)(9) (study agenda Item Nos. 97-32 through 97-40)

all arise out of suggestions made by the appellate working group of the Methods Analysis
Program (“MAP”). Judge Garwood asked Mr. Fulbruge to introduce these items.
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Mr. Fulbruge first described the background of the MAP and stated that the appellate
working group had drafted 115 recommendations for making appellate practice more efficient.
Nine of those 115 recommendations would require amendments to FRAP. However, at an
August 1998 meeting of the clerks of the appellate courts, the clerks agreed that six of the nine
proposals for amending FRAP should be withdrawn:-

Agenda Item V(D)(3) (Study Agenda Item No. 97-34): The appellate working group
had proposed that Rule 3(d)(1) be amended to specify precisely when district court clerks should
forward updated docket entries to appellate court clerks. The appellate clerks decided to
withdraw this suggestion because the district court clerks were sure to oppose it, because this has
not been 2 major problemi in practice, and because any rule would, as a practical matter, be
unenforceable By consensus, the Committee. removed this item. from its study agenda

Algen‘da Item V(D)(4)1($tudy.Agenda Item No. 97-35): The appellate ;vyorking group
had proposed that FRAP be amended to specify iow complex cases — such as class actions,
multidistrict litigation, and complex bankruptcy cases — should be captloned The appellate
clerks decided to withdraw this suggestion because, it needs more thought and because it might
better be addressed to the; Adv1sory Committee on Civil Rules and Advisory Commlttee on
Bankruptcy Rules. By consensus, the Committee removed this 1tem from i 1ts study agenda.

Agenda Item V(D)(6) (Study Agenda Item No, 97-37):. The appellate working group
had proposed that FRAP be amended to require that counsel who represented a criminal
defendant at trial must represent that defendant on appeal unless specifically permitted to
withdraw by the appellate court. The appellate clerks decided to withdraw. this suggestion
because most courts already impose this requirement by standing order or local rule and because
the suggestion is better addressed to the Advisory Committee on Criminal Rules. By consensus,
the Committee removed this.item from its study agenda. :

Agenda Item V(D)(7) (Study Agenda Item No. 97-38): The appellate working group
had proposed that FRAP be amended to forbid counsel who represented a criminal defendant at
trial to withdraw from that representation before filing a notice of appeal. The appellate clerks
decided to withdraw this suggestion for the same reasons that they decided to withdraw the
previous suggestion. By consensus, the Committee removed this item from its study agenda.

Agenda Item V(D)(8) (Study Agenda Item No. 97-39): The appellate working group
had proposed that Rule 15(c) be amended to require that a petitioner seeking review of agency
action file with the court of appeals a list of all parties to the agency action and identify for the
court the name and address of the respondent agency. The appellate clerks decided to withdraw
this suggestion because this problem has arisen only.in the D.C. Circuit and can best be addressed
by a local rule of that court. By consensus, the Committee removed this item from its study
agenda.

Agenda Item V(D)(9) (Study Agenda Item No. 97-40): The appellate working group
had proposed that FRAP be amended to require advance notice and pre-filings in death penalty
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cases. The appellate clerks decided to withdraw this suggestion because counsel in death penalty
cases are already providing advance notice and pre-filings, so problems are not bemg experienced
in practice. Mr. Letter said that the Justice Department did not object to removing this item from
the study agenda, but noted that, as the number of federal capital cases increases, the Department
may return to this Committee sometime in the future and, propose amendments to FRAP
regarding the handlmg of such cases. By consensus the Committee removed thlS item from its
study agenda. :

Mr. Fulbruge returned to Agenda Item V(D)(1) (Study Agenda Item No..97- 32) At
present, Rule 12(a) requires the circuit court to docket an'appeal “under the title of the district-
court action.”. District court captions some’nmes ‘identify hundreds of parties and run several
pages long. It is often a waste of effort for appellate clerks to docket cases under these’captions,
particularly when only a few of those parties are involved in the appeal. Mr. Fulbruge said that
the appellate clerks would like Rule 12(a) redrafted to: glve them more ﬂex1b111ty in docketmg
appeals.

A member supported the suggestion. He said that, in complex cases, appellate clerks have
a terrible time trying to docket the cases and correctly identify appellants, appellees Ccross-
appellants, and the like, resulting in frequent motions to recaption. -

Another member said that he had reservations about the suggestion. He saw an advantage
to using the district court caption. - He wondered whether Rule 12(a) might be amended to require
use of the district court caption, but, in cases exceeding ten parties or so, require only some of the
partles to be identified.

Mr. Fulbruge said that the real problem is cases involving hundreds of parties or complex
cases in which it is very difficult for the clerks to ascertain not just who are the appellants and
appellees, but who were plaintiffs, defendants, intervenors, and the like in the district court.

After further discussion, the Committee decided by consensus to retain Item No. 97-32 on
its study agenda. Judge Garwood asked Mr. Fulbruge to work with the appellate clerks on
drafting a specific amendment to Rule 12(a) and then to return to the Committee with that
proposed amendment. \ :

2. Item No. 97-33 (FRAP 3(c) — require filing of statement identifying
all parties and counsel)

Mr. Fulbruge said that appellate clerks waste a substantial amount of time trying to
ascertain which attorneys represent which parties on appeal. Rule 12(b) requires only the
attorney who filed the notice of appeal to file a representation statement; no such requirement is

imposed upon appellees or intervenors. )

One member asked about the possibility of addressing this problem by local rule. Another
pointed out that some circuits now require all attorneys to file representation statements. Prof.
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Coquillette said that the Standing Committee is very hostile to the use of local rules to address a
problem that affects all courts of appeals equally, such as the problem under consideration.

A member moved that Item No. 97-33 be retained on the Committee’s study agenda and
that the appellate clerks be asked to draft a specific amendment to Rule 3 or Rule 12. The motion
was seconded The motmn carried (unanimously).

/ 3. Item No 97-34 (FRAP 3(d)(1) — specnfy when district clerk must
‘ forward updated docket entries)

As noted above (see Agenda Item V(D)(1)), the Committee removed this item from its
study agenda. L

4. Item l\lo. 97-3S (uniform standards for dockeﬁng of complex cases)

As noted above (see Agenda Item V(D)(1)), the Committee removed this item from its
study agenda.

5. Item No. 97-36 (FRAP 25(a)(4) — authorize clerk to refuse to accept
non-complying documents for filing)

Mr. Fulbruge said that, while the appellate clerks had no illusions about their likelihood of
success, they once again wanted to ask the Committee to restore their authority to reject
documents that do not comply with FRAP or the local rules of a court. At present, Rule 25(a)(4)
states: “The clerk must not refuse to accept for filing any paper presented for that purpose solely
because it is not presented in proper form as required by these rules or by any local rule or
practice.” Mr. Fulbruge said that, in the view of the clerks, Rule 25(a)(4) makes it impossible for
them to deal effectively with improper filings.

According to Mr. Fulbruge, 53% of the cases in the Fifth Circuit are filed pro se. The
figure is 48% in the Fourth Circuit. In every circuit, at least a third of the filings are pro se.
These pro se filings are often in blatant violation of the rules, yet, under Rule 25(a)(4), the clerks
must stamp them, enter them on the docket, review them, and then send a letter to the litigant
advising him of how his ﬁlmg violates the rules and requesting a corrected filing. Often, that
spurs arguments between the litigant and the clerk’s office. If the litigant does comply with the
clerk’s request, the clerk has to again stamp, docket, and review the corrected pleading; often, the
corrected pleading has not solved the original problem or suffers from additional problems. Ifthe
litigant does not comply with the clerk’s request, the clerk has to get a judge to enter an order.
The inability of the clerks to reject deficient filings wastes thousands of hours every year and
undermines morale in the clerks’ offices.

The problem is not limited to pro se parties, Mr. Fulbruge said. Paid counsel will

sometimes file deficient pleadings with the court in order to meet a deadline, knowing that they
will have an opportunity to correct the deficiencies after the deadline.
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Mr. Fulbruge said that the appellate clerks urge this Committee to amend Rule 25(a)(4) so

that clerks are required to receive deficient papers, but not to file them until and unless
corrections are made

Mr. Letter said that the Justice Department opposes the request. He reminded the
Committee that Rule 25(a)(4) resulted from the unreasonable practices of some clerks’ offices.
With the myrrad of local and national rules, it is extremely difficult for even the most
conscientious: attorney to file a perfect brief every time. Before the rule was changed, the Justice

Department was finding that a large perceritage of its briefs were getting bounced back for one
hypertechnical violation or another.

Mr. Fulbruge said that the restylized rules should mitigate the problem described by Mr.
Letter. The rules are much more specific and understandable, and thus the number of problems
should be substantially reduced. Also, clerks have to meet increasingly high caseloads without
additional staff, reducing the incentive to pick fights with counsel over hypertechnical violations.

Mr. Letter responded that, while the restylized rules will help, a large number of conflicting and
confusing local rules remain.

A member agreed with Mr. Letter. He said that the first recommendation of the clerks —
“[r]eturn to the former version of Rule 25” — was “D.0.A.,” not only in this Committee, but in
the Standing Committee. The second recommendation of the clerks — “[a]dopt a local rule
which provxdes that when a document does not comply with the rules, the clerk shall nonetheless
file the document but notify the party of the defect [and which permits eJither a judge, a panel, or
the clerk (by deleoated authority) [to] strike the document if the defect is not timely cured” —

seems to simply restate existing law, except that clerks cannot be delegated the authority to strike
documents o '

Another member asked if that was true. Why can’t clerks be delegated the authority to
strike documents by local rule? Mr. Fulbruge said that it was because clerks are not considered
“Judicial officers.” Prof Coquillette reminded the Committee that, in addition, such a use of local
rules would be high]y disfavored by the Standing Comfnittee.

A couple members said that, while they could not support the clerks’ suggestion, they

- sympathized with the problem, and hoped that other means could be found for addressing it.

Judges Motz and Kravitch both reported that the PLRA had reduced the number of frivolous pro
se ﬁhngs n thexr circuits. Mr. Fulbruge sard that the Fifth C1rcu1t had not seen a similar dechne

A member moved that Item No. 97-36 be removed from the study agenda. The motion
was seconded. The motion carried (6-1).
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6. Item No. 97-37 (require counsel who represents criminal defendant at
trial to continue to represent defendant on appeal)

As noted above (see Agenda Item V(D)(l)), the Committee removed this item from its
study agenda. L

7. Item No. 97-38 (prohibit district courts from p'ermitting counsel who
represents criminal defendant at trial to withdraw before notice of
appeal is filed) = o

As noted above (see Ageﬁda Item V(D)(l)), the Committee removed this item from its
study agenda. : : ‘

8. Item No. 97-39 (FRAP 15(c) — require petitioner seeking review of
agency order to identify respondents and attach agency order)

As noted above (seel Agenda Item V(D)(1)), the Committee removed this item from its
study agenda.

9. Item No. 97-40 (require advance notice and pre-filings in state and
federal death penalty cases)

As noted above (see Agenda Item ’V(D)(l)), the Committee removed this item from its
study agenda.

Report on Federal Rules of Attorney Conduct

At Judge Garwood’s request, Prof. Coquillette updated the Committee on efforts to
address the wide variety of local rules governing attorney conduct. Prof. Coquillette said that
there had been a substantial amount of misinformation circulated about the issue. Contrary to
public reports, the Standing Committee has nof decided how to address this problem, but only
that something has to be done to bring about uniformity. The Conference of Chief Justices favors
a “dynamic conformity” approach, under which attorney conduct in federal court would be
governed by the professional conduct rules of the state in which the federal court sits. The Justice
Department opposes dynamic conformity and instead favors the promulgation of “Federal Rules
of Attorney Conduct” that would apply in all federal courts. The Standing Committee and the
advisory committees appear to be closely divided between these two approaches, and even those
who favor the federal rules approach disagree about the scope of such rules.

Prof. Coquillette reported that an ad hoc committee has been formed to study this issue
and make a proposal to the Standing Committee. Judge Alito and Mr. Thomas will represent this
advisory committee on the ad hoc committee. Judge Scirica will chair the ad hoc committee, and
Prof. Coquillette will serve as its reporter. Each advisory committee has appointed two
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representatives. The Standing Committee will be represented by Chief Justice E. Norman Veazy

and Prof. Geoffrey C. Hazard, Jr., both of whom have considerable expertise in legal ethics. Also,

the Justice Department will have two representatives on the ad hoc committee.

Prof. Coquillette said that Judge Scirica wants the ad hoc committee to proceed slowly
and not get too far out ahead of the ABA’s Ethics 2000 project. In addition, Judge Scirica wants
to give negotiators for the Justice Department and the Conference of Chief Justices time to work
out a compromise on the apphcabrllty of Model Rule 4.2 to federal investigations. Finally, the
Federal Judicial Center is undertaking a study of attorney conduct matters for the Bankruptcy
Committee, and Judge Scirica wants to await the results of that study.

After some brief questioning of Prof. Coquillette, Judge Motz raised a related issue.-
Judge Motz noted that several of her colleagues objected to the fact that, under Rule 46(b)(2), an
attorney cannot be suspended or disbarred without a hearing, even if he has already been
suspended or disbarred by a state supreme court. In the view of some members of the Fourth
Circuit, it is a waste of judicial resources to afford hearings to attorneys who have already been
suspended or disbarred for unethical conduct, presu‘mably aﬁer notice and hearing.

One member said that he sympathized with the views of Judge Motz’s colleagues. Other
members and the Reporter disagreed. Some expressed the view that the benefits of affording a
hearing to an attomey who had already been suspended or disbarred by a state court outweighed
the relatively minor judicial inconvenience. Hearings in such obvious cases are rarely requested
and can be conducted quickly. At the same time, such hearings ensure both the appearance and
reality of fairness and help to head off constitutional challenges.

10.  Item No. 97-42 (FRAP 3(d) — permit service of notice of filing of
appeal by fax or e-mail)

Item No. 97-42 arises from a suggestion by several district court clerks that the FRCP,
FRCrP, and FRAP be amended to permit clerks to serve notices by fax or e-mail. The Reporter
asked the Committee to remove this item from its study agenda. The Reporter said that this
proposal is squarely within the jurisdiction of the Subcommittee on Technology and that it would
be ill-advised for this or any advisory committee to move forward on its own. The proposal itself
recognizes that the amendments it seeks will not be feasible until the Judicial Conference
establishes certain technical standards, and that is precrsely what the Subcommittee on
Technology was created todo. '

Several members agreed with the Reporter, and Item No. 97-42 was removed from the
study agenda by consensus.
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- 11.. - Item No. 97-43 (FRAP 22 — prescribe time period for seeking
certificate of appealability) |

Mr. John McCarthy, who'is incarcerated in a federal prison, submitted a lengthy
handwritten letter to the Committee in which he makes two primary complaints. First, he
complains that no time period is prescribed for seeking a certificate of appealablhty (“COA”).
Second, he claims that when a notice of appeal is filed before a COA is sought, it is “ambiguous”
under Rule 22(b)(1) whether the district court is supposed to await a formal request for a COA or
instead rule 'sua sponte on’ Whether a COA should issue. . «

The Reporter recommended that this item be removed from the study agenda. He pointed
out that a litigant presumably has to seek a COA within the tifrie for filing a notice of appeal; if the
litigant does not, then he will provide a compelling justification for the coutt to deny the COA -
(i-e., the COA will be denied because the time to appeal has expired). The Reporter also said that
restyhzed Rule 22 seems to make it clear that a district ‘court should decide sua sponte whether to
1ssue a COA ifa notrce of appeal is filed without 2 formal request for a COA

Several members agreed with the Reporter, and Item No. 97-43 was removed from the
study agenda by consensus.

12.  Ttem No. 97-44 (permit appeal of district court’s refusal to stay
enforcement of judgment pending resolution of post-trial motions)

Under FRCP 62(a), a judgment in a civil action may not be executed or enforced until 10
days after its entry. A district court may, at its discretion, stay execution or enforcement of the
judgment for a longer period of time — e.g., to give the court time to consider post-judgment
motions. However, if the district court chooses not to grant such a stay, the judgment may be
executed or enforced on the 11th day after entry, even if post-judgment motions are pending.

Mr. Michael F. Dahlen, an Illinois attorney, was recently involved in a case in which the
district court refused to extend the automatic 10-day stay pending its ruling on the defendant’s
post-judgment motions. Mr. Dahlen, who represented the defendant, feared that the plaintiff
would garnish his client’s bank accounts and, in effect, put his client out of business before his
client’s post-judgment motions were even decided. Mr. Dahlen found, to his chagrin, that no
means existed for seeking immediate appellate review of the district court’s refusal to extend the
10-day stay pending resolution of post-judgment motions.

A member said that Mr. Dahlen’s suggestion is better directed to the Advisory Committee
on Civil Rules. After all, it is FRCP 62(a) that expressly gives the district court discretion to
decide whether to extend the 10-day stay pending resolution of post-trial motions. The member
said that, in his view, the “default” rule should be the opposite — that is, enforcement of all civil
judgments should be stayed pending resolution of post-trial motions unless the district court
orders otherwise. Such an order would be appropriate where it appeared that the Judgment
debtor was attempting to waste or hide assets.
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A member moved that Mr. Dahlen’s suggestion be referred to the Advisory Committee on
Civil Rules and removed from this Committee’s study agenda. The motion was seconded.

A member asked whether changing FRCP 62(a) as suggested would take care of the
problem described by Mr. Dahlen. Mr. Dahlen’s complaint was that, when a district court
permitted enforcement of a judgmient prior to disposing of post-judgment motions, there was no
way for the judgment debtor to get immediate appellate review of that decision. That problem
would remain even if FRCP 62(a) was redrafted as suggested. Another member responded that,
especxally if FRCP 62(a) was redrafted as suggested ajudgment debtor in the posxtlon of Mr.
Dahlen’s client could use mandamus to seek appellate review.

The motlon to refer Mr. Dahlen s suggestion to the Adv1sory Committee on Civil Rules
carried (unammously)

A member‘asked that the referral make it clear that this Committee takes no position on
the merits of Mr. Dahlen’s suggestion, The member thinks that FRCP 62(a) works well as .
drafted and is concerned that redrafting the rule as suggested would lead to widespread wasting
and hiding of assets by judgment debtors. He does not want to imply that this Committee
endorses Mr. Dahlen’s suggestion.

13.  Item No. 98-03 (FRAP 29(e) & 31(a)(1) — timing of amicus briefs)

Under the present version of Rule 29(e), an amicus brief is due at the same time as the
principal brief of the party whom the amicus is supporting. Under restylized Rule 29(e) (effective
December 1), an amicus brief will be due 7 days after the principal brief of the party whom the
amicus is supporting. This 7 day period will begin to run with the filing of the principal brief in
court — and not from the time that the brief is served or that the amicus becomes aware of the
brief’s filing. Mr. Paul Alan Levy of Public Citizen Litigation Group has raised a number of
concerns about restylized Rule 29(e):

First, Mr. Levy asks whether Rule 29(e) is intended to supercede local rules (such as those
of the D.C. and Fifth Circuits) that give amici a longer period of time to file their briefs. Rule
29(e) states that ““[a] court may grant leave for later filing, specifying the time within which an
opposing party may answer,” but does not make clear whether the court may “grant leave” in all
cases through a local rule or only in particular cases through orders entered in those cases. (By
contrast, Rule 31(a)(2) uses the more specific phrase, “either by local rule or by order in a
particular case.”)

Second, Mr. Levy argues that 7 days is an insufficient period of time to allot to amici in
cases in which the party being supported by an amicus does not permit the amicus to see its brief
_ before the brief is filed.

Third, Mr. Levy describes a problem that can develop under restylized Rule 29(e) when an
amicus wishes to file a brief supporting an appellee. Suppose that, on June 1, an appellee located
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in Washington, D.C., mails its briefs to the Ninth Circuit for filing and hand delivers a copy of its
brief to the appellant. Suppose further that the Ninth Circuit receives and files the appellee’s brief
on June 4. Under these circumstances, the brief of the amicus in support of the respondent would
be due on June 11 (7 days after filing), and the reply brief of the appellant would be due on June
15 (14 days after service) — meaning that the appellant would have only 4 days to review and
respond to the arguments raised by the amicus if it received the amicus brief on the day it was
Jiled. 1f the amicus served and filed its.brief by mail, the appellant might not see it at all before its
reply.brief is due. Mr. Levy suggests that this problem could be solved if the time for appellees to
file their principal briefs ran from the service of the briefs of amici supporting the appellant (rather
than from the service of the briefs of appellants) and if the time for appellants to file reply briefs '
ran from the service of the briefs of amici supportmg the appellee (rather than from the service of
the briefs of appellees) ; ‘ :

Mr. Letter said that the problems identified by Mr. Levy were real ones that are likely to
affect the Justice Department, and that Mr. Levy’s suggestions should be retained on the study
agenda. The Reporter responded that, although Mr. Levy’s concerns are valid, his suggested
alternative — running/the deadlines for the filing of principal briefs from the service of amici briefs
— seems problematic. Mr. Letter agreed and offered to meet with Public Citizen and with other
groups who frequently ﬁle amicus briefs to try to draft an amendment to Rule 29(e)

A member moved that Item No. 98-03 be retained on the study agenda and that the Justice
Department be asked to propose a specific amendment to Rule 29(e), after consultation with
others who often file amicus brlefs The motion was seconded The motlon carried
(unanimously).

14.  Item No. 98-04 (docketing fees/certificates of appealability)

Under 28 U.S.C. § 2253(c), a prisoner may not appeal the denial of habeas relief unless
either the district court or a judge of the circuit court issues a COA When a prisoner applies to a
circuit judge for a COA, must the prisoner pay the docketing fee at that point, or only if and when
the COA is issued? :

In August, Judge Kenneth F. Ripple of the Seventh Circuit informed the Reporter that the
circuits have not been answering this question consistently. Judge Ripple said that he was not
certain that FRAP needed to be amended to address the problem; perhaps the fee resolution of the
Judicial Conference could be changed to specify when the fee should be collected.

At Judge Garwood’s request, Mr. Fulbruge surveyed the circuit clerks. Seven clerks
reported that they require the fee to be paid before an application for a COA is even considered,
while two reported that they require the fee to be paid only if and when a COA is granted.

A member said that perhaps FRAP should be amended to specify that the fee must be paid

before an application for a COA is even considered. Another member agreed; she said that the
decision whether to grant a COA is practically indistinguishable from the decision whether habeas
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relief will be granted, and the fee should be paid before a court is asked to undertake such a
detailed review of the case. She said that it made no sense to collect the fee only if, in essence,
the appeal is won,

Mr. Rabiej‘ suggested that this Committee formally refer this matter to the Committee on
Court Administration and Case Management (“CACM"), which has authority over the Judicial .
Conference fee schedule.. CACM may be able to resolve this problem either through some gentle
persuasron directed at the two “renegade” clerks offices or by inserting a provision in the feg .,
schedule makmg it clear that the fee must be collected before an apphcatlon for a COA is even.
considered. / : ‘

A mernber moved that Item No. 98-04 be referred to CACM and removed from this . -
Committee’s study agenda The motion was seconded The motion carried (unanimously).

The Comrmttee adjourned for the day at 5:30.p.m.

The Comrmttee reconvened on Frrday, October 16, at 8:30 a.m. Chief Justice Pascal F.
Calogero, Jr. ]omed the Commmee

15.  Item No. 98-05 (FRAP 15(a)(1) — joint appeals/Hobbs Act cases)

Mr. Charles H. Montange, a Seattle attorney, has suggested that FRAP be amended,
essentially to supercede the venue provisions of the Hobbs Act. Under the Act, a person
aggrieved by an agency action may file a petition for review in (1) the D.C. Circuit, or (2) the
circuit in which the petitioner resides, or (3) the circuit in which the petitioner maintains its
pnncxpal place of business. 28 U.S.C. § 2343. Mr. Montange complains that, under this
provision, two petitioners who want to file a joint petition but do not want to file it in the D.C.
Circuit are out of luck, unless they reside or maintain their principal places of business in'the same
circuit. Mr. Montange recommends that FRAP be amended to permit a joint petition for review
of agency action to be filed in the D.C. Circuit or in any circuit in which at least one of the joint
petitioners resides or maintains its principal place of business.

Several members briefly stated their opposition to the suggestion. The members thought
that, even if it could do so under the REA, this Committee should not use FRAP to supercede the
venue provisions of the Hobbs Act. No member spoke in favor of retaining Mr. Montange’s
suggestion on the study agenda.

A member moved that Item No. 98-05 be removed from the study agenda The motion
was seconded. The motion camed (unanimously).
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16.  Item No. 98-06 (FRAP 4(b)(3)(A)) — effect of filing of FRCrP 35(c)
motion on time to appeal)

FRCrP 35(c) states that a district court, “acting within 7 days after the imposition of
sentence, may correct a sentence that was imposed as a result of arithmetical, technical, or other
clear error.’ Suppose that a defendant is sentenced on June 1. Suppose further that the
defendant files a FRCrP 35(c) motion on June 2. Finally, suppose that the district court does not
act upon the motion until June 30 — long after the “7 days” referred to in FRCrP 35(c) have
come and gone. This scenario raises at least two questions:

First, did the filing of the FRCrP 35(c) motion toll the time for the defendant to file a
notice of appeal under Rule 4(b)(l)7 Rule 4(b)(3)(A) lists certain post-judgment motions, the
filing of which explicitly tolls the time to appeal under Rule 4(b)(1). FRCrP 35(c) motions are not
among those listed in Rule 4(b)(3)(A). However, some of the courts of appeals have held that the
list of motions in Rule 4(b)(3)(A) is not exclusive, and that under the “Healy doctrine” of the
common law, any “motion for reconsideration” is sufficient to toll the time to appeal under Rule

" 4(b)(1). Is a FRCIP 35(c) motion such a “motion for reconsideration”?

In United States v. Carmouche, 138 F.3d 1014 (5th Cir. 1998), the Fifth Circuit fractured
badly on this.question. Judge DeMoss concluded that the particular motion filed by the defendant
in Carmouche, although labeled a FRCrP 35(c) motion, was not, in fact, a FRCrP 35(c) motion,
but was instead a “motion for reconsideration,” and (apparently for that reason) tolled the time to
appeal. Judge Duhé, Jomed by Judge Garwood, concluded that FRCrP 35(c) motions do toll the
time to appeal, and that the particular motion filed by the defendant in Carmouche was exactly
what it purported to be — a FRCrP 35(c) motion. Thus all three Judges agreed that the motion
filed by the defendant tolled the time to appeal for some length of time, although they dlsagreed as
to why. ‘

The second question is this: Given that a district court has authority to correct a sentence
under FRCrP 35(c) only when “acting within 7 days after the imposition of sentence,” what
happens when a timely FRCrP 35(c) motion is filed but the district court does not rule upon the
motion until, say, 30 days after imposition of sentence? Again, the judges in Carmouche
disagreed. Judge DeMoss argued that the authority of a district court to grant a motion should
not necessarily be deemed coextensive with the tolling effect of that motion. Thus, even though a
district court cannot grant a FRCrP 35(c) motion after the 7 day period expires, the time to appeal
should continue to be tolled until the district court actually denies the motion. Judges Duhé and
Garwood disagreed. They argued that, after the 7 day period of FRCtP 35(c) expires, any FRCrP

- 35(c) motion should be deemed denied — since the district court has lost any. authonty to grant

that motion — and the time to appeal under Rule 4(b)(1) should begin to run. Thus, in the view
of Judges Duhé and Garwood, if a defendant is sentenced on June 1 and filesa FRCrP 35(c)
motion on June 2, but the district court does not rule on the motion until June 30, the. time to
appeal begins to run on June 8. This is the law of the First Circuit, see United States v. Morillo,

8 F.3d 864, 867-70 (1st Cir. 1993), and, in the opinion of Judges Duhé and Garwood, it should be
the law of the Fifth Circuit. However, an unpublished opinion of the Fifth Circuit is to the
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contrary, see United States v. Moya, No. 94-10907 (5th Cir. July 25, 1995), and, under Fifth
Circuit rules, that precedent binds the circuit until overturned by the en banc court.

Judge Garwood, who placed Item No. 98-06 on the Committee’s study agenda,
introduced this matter and reiterated his views. Judge Garwood also pointed out, in support of
his posmon that Rule 4(b)(5) specxﬁcally states that a FRCtP 35(c) motlon does not “affect the
validity of a notlce of appeal filed before’ entry of the order’ dlsposmg of the motion.” In other
words; Rule 4(b)(5) specifically prov1des that FRCrP 35(c) motlons do not render the underlylng
judgments non-final.

Mr. Letter stated that the Justice Department strongly agrees with the First Circuit view
advocated by Judges Duhé and Garwood in Carmouche. He urged that the issue be retained on
the agenda and offered to make a specific proposal for amending Rule 4(b) at the next meeting of
the Committee. Judge Garwood stated that he. Would welcome such a proposal from the Justlce
Department ‘

A member moved that Item No. 98-06 be retained on'the study agenda. The motion was
seconded. The motion carried (unanimously).

17. Item No. 98-07 (FRAP 22(a) — permit circuit Judges to deny habeas
apphcatmns)

Rule 22(a) requires that a habeas petition be filed in the district court and that, if it is
erroneously presented to a circuit judge, it be transferred to the district court. Judge Kenneth F.
Ripple has suggested that Rule 22(a) be amended to permit circuit judges to deny habeas
petitions. He argues that it is a waste of time for a circuit judge to review a frivolous habeas
petition and then, instead of denying it, transfer it to a district judge, who will have to take the
time to review it before denying it.

A member said that this issue is worthy of further study. This issue arises frequently under
the Illegal Immigration Reform and Immigrant Responsibility Act of 1996 ("IIRIRA"), which has
been interpreted by some courts to bar aliens from filing petitions for judicial review of
deportation orders, but to permit aliens to effectively seek judicial review by filing habeas
petitions. Another member agreed; she stressed that she did not necessarily agree with Judge
Ripple — in fact, she was sympathetlc to retaining the requirement in Rule 22(a) that all habeas
petitions be ruled upon in the first instance by district courts — but she wanted to give Judge
Ripple’s argument moré thought.

Mr Letter stated that the government was now involved in litigation over the IIRIRA
provisions on this i issue -and offered to make a formal presentation — and perhaps to present a
proposal for amending Rule 22(a) — at the Committee’s next meeting. Judge Garwood sa1d that
such a presentation would be most welcome.
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‘ A member moved to retain Item No. 98-07 on the study agenda. - The motion was
seconded. The motion carried (unanimously). .

18. Item No. 98-08 (permit “54(b)” appeals from Tax Court)

It is not clear whether the courts of appeals have jurisdiction to review orders of the Tax
Court that finally resolve some but not all of the disputes between the Internal Revenue Service
and a taxpayer. The rules of the Tax Court do not contain the equivalent of FRCP 54(b). Chief
Judge Richard. A. Posner has suggested that either the rules of the Tax Court or FRAP be
amended to permit “54(b)-type” appeals from the Tax Court See Shepherd v. Commissioner of
Internal Revenue 147 F.3d 633 (7th Cir. 1998).

The Reporter 1ntroduced this issue and said that, in his opinion, it would be appropnate
for such a “54(b)-type” provision to appear in the rules of the Tax Court rather than in FRAP. He
suggested referring this issue to the committee responsible for drafting amendments to the Tax
Court’s procedural rules.

Mr. Letter asked that this matter be retained on the study.agenda of this Committee.
According to Mr. Letter, there is no final judgment rule for the Tax Court, and thus in theory
every Tax Court order is immediately appealable. However, in practice, the circuits are split on
whether and in what circumstances “partial” decisions of the Tax Court may be appealed. The
normal practice of the Tax Court is not to‘issue a decision until all of the issues in dispute
between the IRS and the taxpayer have been resolved. On occasion, though, the Tax Court varies
from its normal practice and issues “partial” decisions, and the circuit courts have been
inconsistent in their treatment of the appealability of such “partial” decisions. Mr. Letter’s
impression is that this issue needs to be addressed, but that FRAP is probably not the place to
address it. Before this issue is removed from the Committee’s study agenda, though, Mr. Letter
would like to consult with the IRS and the Chief Judge of the Tax Court.

Several members expressed agreement with the Reporter that this issue is one that should
be addressed in the rules of the Tax Court, and that FRAP should not be amended to incorporate
a special “54(b)-type” provision applicable only to Tax Court decisions. Mr. Letter reiterated that
he did not necessarily disagree, but wanted a chance to consult with the IRS and the Tax Court
before this item was removed from the Committee’s study agenda. . Mr. Letter said that he would
report back to the Committee at its next meeting.

A member moved that Item No. 98-08 be retained on the. Committee’s study agenda. The
motion was seconded. The motion carried (unanimously).

19.  Ttem No. 98-09 (FRAP 32(a)(7)(B) — define “word”)
Restylized Rule 32(a)(7) (set to take effect on December 1) provides that a party’s

principal brief may not exceed 30 pages, unless it contains no more than 14,000 words or, if it
uses a monospaced typeface, it contains no more than 1,300 lines of text. Rule 32(a)(7) also
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provides that a party’s reply brief may not exceed 15 pages, unless it contt.u:., no more than 7,000
words or, if it uses 2 monospaced typeface, it contains no more than 650 lines of text. Rule '
32(a)(7)(B)(iii) instructs that, in calculating whether a brief meets the word or lirie i imitations,
headings, footnotes, and quotations count, but the corporate disclosure statement, table of
contents, table of citations, statement with respect to oral argument, addendum, and certificates of
counsel do not count. However, rio where.in’ Rule 32 is the word “word” deﬁned

Mr. Fulbruge sald that the Flfth Clrcm’n has for some time been enforcmg hmltatlons on
briefs similar to those that will be implemented by: restylized Rule 32, and that it has recently
become clear that the failure of those limitations to. deﬁne the word “word” has ngen counsel a
loophole. Although Rule 32(a)(7)(C) states that art‘attorney who prepares her briéf on computer
may rely on the word count of the word prooessmg software used to prepare the brief; it does not
require use of the word count program. This permlts attorneys to choose to count the words
manually, and to define for themselves whether, e/g., numbers, symbols, and abbrematlons count
as words. For example, one attorney may count “Smith v. Jones, 150 F.3d 300 ‘ ,;Sth Cir. 1998)”
as two words, while another might count it as nine. Mr. Fulbruge described a recent Fifth Circuit
case involving extraordinarily “creative” word counting by an attorney. Mr. Fulbruge suggests
that Rule 32 may have to be rewritten to'more Ispecifically deﬁne “word.” i

A member asked whether requiring use of the computer s word count program would
solve the problem. Mr. Fulbruge said that it woeuld not., First, different word processing
programs count words differently. Second, many pro se briefs are handwritten, often using tiny
letters and lines cramped closely together. The only effective way of limiting the length of pro se
briefs is by limiting the number of words. However, the clerks do not have time to, manually
count the words in these briefs — and, even if they did, they could not do'so untﬂ “word” was
first defined. :

Judge Garwood said that, in his opinion, trying to define “word” in Rule 32 would be an
exercise in futility. He said that the Fifth Circuit case described by Mr. Fulbruge was unusual; for
the most part, the Fifth Circuit rule has worked well. Moreover, the lengthy handwritten pro se
briefs described by Mr. Fulbruge are just an unfortunate reality of appellate judging. The
“cheating” done by the pro se litigant — that is, the tiny handwriting and cramped hnes —is far
more likely to prejudice the litigant than the litigant’s opponent. :

A member said that the D.C. Clrcult has unposed a word limit on briefs for almost 5 years
and, to his knowledge, it has not been a problem. He noted, though, that the D.C. Circuit rule
differs from restylized Rule 32 in an important respect: Under the D.C. Circuit rule, a party who
prepares his brief on a computer must comply with a word count limit, while a party who does not
prepare his brief on a computer must comply with a page count limit.

* A member asked why the D.C. Circuit approach would not work for FRAP. For example,
all principal briefs could be limited to 30 pages unless they were prepared on computer, in which
case they would be limited to 14,000 words. However, other members expressed reluctance to
begin rewriting restylized Rule 32 before it even takes effect.
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A member said that trying to define “word” in Rule 32 would be a nightmare. She also
pointed out that, even if “word” could be defined successfully, the very act of defining “word”
would make it impossible for parties to rely on word count programs, as none of those programs
would count words exactly like Rule 32.

Prof. Coquillette asked whether it was possible to draft limitations that would apply only
to pro se briefs or prisoner briefs. A couple members responded that, while it might be possible,
they would be reluctant to single out specific categories of litigants in this manner. Prof.
Coquillette said that he shared those sentiments and suggested that a better means for getting
prisoners to comply with limitations on briefs is to create “plain English” forms and instructions.
That step would at least help to eliminate abuses that are the result of ignorance of the rules.

A member moved that Item No. 98-09 be removed from the study agenda. The motion
was seconded. The motion carried (unanimously).

VL.  Additional Old Business and New Business (If Any)

Ms. McKenna drew the Committee’s attention to the recently released report of the
Commission on Structural Alternatives for the Federal Courts of Appeals and said that comments
on the report from members of this Committee would be welcomed. She said that none of the
Commission’s proposals would immediately impact upon FRAP. The Committee briefly

discussed some of the Commission’s recommendations.

Judge Garwood thanked Mr. Munford for his outstanding service to this Committee and
presented him with a certificate of appreciation.

VII. Scheduling of Dates and Location of Spring 1999 Meeting

The Committeé agreed that it will meet in Washington, D.C., on April 15 and 16, 1999.
VIII. Adjournment

By unanimous consent, the Advisory Committee adjourned at 9:35 a.m.

Respectfully submitted,

Patrick J. Schiltz
Reporter

Reporier’s Note: Atiached as an appendix to these minutes are copies of all
amendments and Committee Notes approved by the Committee at this meeting.
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Rule 1. Scope of Rules; Title
(b)  RulesDo-NotAffect Jurisdiction—F tosd For fimit-the-jurisdict ¢
the-courtsof-appeats: [Abrogated]

Committee Note

Subdivision (b). Two recent enactments make it likely that, in the future, one or more of
the Federal Rules of Appellate Procedure (“FRAP”) will extend or limit the jurisdiction of the
courts of appeals. In 1990, Congress amended the Rules Enabling Act to give the Supreme Court
authority to use the federal rules of practice and procedure to define when a ruling of a district
court is final for purposes of 28 U.S.C. § 1291. See 28 U.S.C. § 2072(c). In 1992, Congress
amended 28 U.S.C. § 1292 to give the Supreme Court authority to use the federal rules of
practice and procedure to provide for appeals of interlocutory decisions that are not already
authorized by 28 U.S.C. § 1292. See 28 U.S.C. § 1292(e). Both § 1291 and § 1292 are
unquestionably jurisdictional statutes, and thus, as soon as FRAP is amended to define finality for
purposes of the former or to authorize interlocutory appeals not provided for by the latter, FRAP
will “extend or limit the jurisdiction of the courts of appeals,” and subdivision (b) will become
obsolete. For that reason, subdivision (b) ‘has been abrogated.
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Rule 4. Appeal as of Right — When Taken

(@)

Appeal in a Civil Case.

@)

'Effect of a Motion on a Notice of Appeal.

4)

(B)

If a party timely files in the district court any of the following motions

under the Federal Rules of Civil Procedure, the time to ﬁie an appeal runs

for all parties from the entry of the order disposing of the last such

remaining motion or he entry of the judgment altered or amended in

response to such a mg;ign, whichever comes later:

@

(ii)

(ii)

()

(vi)

for judgment under Rule 50(b);

to amend or make additional factual ﬁndings under Rule 52(b),
whether or not graﬁting the motion would alter the judgment;

for attorney’s fees under Rule 54 if the district court extends the
time to appeal under Rule 58;

to alter or amend the judgment under\ Rule 59;

for a new trial under Rule 59; or

for relief under Rule 60 if the métion is filed no later than 10 days
(computed using Federal Rule of Civil Procedure 6(a)) after the
judgment is entered.

If a party files a notice of appeal after the court announces or enters
a judgment — but before it disposes of any motion listed in Rule
4(a)(4)(A) — the notice becomes effective to appeal a judgment or

order, in whole or in part, when the order disposing of the last such
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remaining motion 1s entered or when ghg judgment altered or

amended in respo §g 110) §ugh a mgtlon is entered, whichever comes
later.

i) A party‘intendix‘lg to challenge an order disposing of aﬁy motion
listed in Rule 4(a)(4)(A) ora Judgment‘ altered or amended upon
such a motion, must ﬁle a notnce of appeal or an amended notice of
aﬁpeal in comphance Wlth Rule 3(c) — within the time
prescribed by this Rule measured from the entry of the order

disposing of the last such remajning motion or the entry of the

whichever comes lat er.

| (iii)  No additional fee is required to file an amended notice.

* k* *k

Entry Defined. A judgment or order is entered for purposes of this Rule 4(a)

when it is entered in compliance with Rules 58 and 79(a) of the Federal Rules of

Civil Procedure, but compliance with Rule 58 is not required when an order denies
| relief sough motion listed in Rule 4(a)(4)(A). The failure to enter

Committee Note

Subdivisions (a)(4)(A), (a)(4)(B)(i), and (a)(4)(B)(ii). The Committee intend§ that

when a district court, in ruling upon one of the post-judgment motions listed in Rule 4(a)(4)(A),
orders that a judgment be altered or amended, the time to appeal that order and the altered or

2-
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amended judgment runs from the date on which the altered or amended judgment is entered. At
present, Rule 4(a)(4)(B)(ii) leaves that matter in some doubt by providing that an appeal from an
order disposing of one of the post-judgment motions listed in Rule 4(a)(4)(A) should be brought
“within the time prescribed by this Rule measured from the entry of the order,” rather than from
the entry of the altered or amended judgment. Subdivisions (a)(4)(A) (a)(4)(B)(@), and
(a)(4)(B)(11) have been amended to ehmmate that amblgulty

Subdivision (a)(7) The courts of appeals are divided on the question of whether an
order disposing of one of the post-judgment motions listed in Rule 4(a)(4)(A) must be entered on
a separate document in compliance with Fed. R. Civ. P. 58 before that order can be appealed and
before the time to-appeal the original judgment begms tonin. See 16A CHARLES ALAN WRIGHT,

ET AL., FEDERAL PRACTICE & PROCEDURE § 3950.2, at 113 (1996) (“The caselaw is in disarray on -

how the requirement of entry on'a separate, document is to be applied in the context of
postjudgment motions.”). The First and Second Circuits (as well as at least one decision of the
Ninth Circuit) hold that Fed. R. Civ. P. 58 applies to all orders disposing of post-judgment
motions. See Fiore v. Washington County Community Mental Health Ctr., 960 F.2d 229, 234
(1st Cir: 1992) (en banc); Hard v. Burlington:N: R.R. Co. ;870 F.2d 1454, 1458 (9th Cir. 1989);
RR Village Ass’n v. Denver Sewer Corp., 826 F.2d 1197, 1201 (2d Cir. 1987). The Fifth and
Seventh Circhits (as well as at least one deCISan ‘of the Ninth Circuit) hold that Fed. R. Civ. P. 58
applies when post-judgment relief is gramed but not when such relief is denied. See Marré v.
United States, 38 F.3d 823, 825 (5th Cir:11994); Chambers.v. American Trans Air, Inc., 990 F.2d
317, 318 (7th Cir. 1993); Hollywoodv City of Santa Maria, 886 F.2d 1228, 1231 (9th Cir.
1989). The Eleventh Circuit holds that Fed. R: Civ. P. 58 never applies to orders granting or
denying post-judgment relief. See Wright v. Preferred Research, Inc., 937 F.2d 1556, 1560-61
(11th Cir. 1991).

Subdivision (a)(7) has been amended to adopt the position of the Fifth and Seventh
Circuits. The time to appeal an order granting one of the motions for post-judgment relief listed
in Rule 4(a)(4)(A) does not begin to run until it is entered on a separate document in compliance
with Fed. R. Civ. P. 58. Because such an order usually alters or amends a judgment, the order
should be entered with the same formality as a judgment. The time to appeal an order denying
one of the motions for post-judgment relief listed in Rule 4(a)(4)(A) begins to run immediately
upon entry iof the order, whether or not the order has been entered on a separate document in
compliance with Fed. R. Civ. P. 58. Because such an order does not disturb the original
judgment, compliance with the separate document requirement of Fed. R. Civ. P. 58 should be
unnecessary. ‘

Subdivision (a)(7) has been further amended to apply the one-way waiver doctrine when
any order or judgment — whether or not it disposes of a post-judgment motion — is required to
be entered in compliance with Fed. R. Civ. P. 58 but is not. In that situation, the party against
whom the order or judgment is entered has two options. First, the party can choose to appeal the
order or judgment, and thereby waive its right to have the order or judgment entered in -
compliance with Fed. R. Civ. P. 58. The appeal will be heard, even if the appellee objects to the
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lack of a Fed. R. Civ. P. 58 order or judgment. Second, the party can wait until the order or
judgment is entered in compliance with Fed. R. Civ. P. 58 and then appeal. In theory, the party
could wait forever to appeal, but, in practice, this is highly unlikely. Nevertheless, “[v]ictorious
litigants wishing to write finis to the case would do well to ensure that the district court adheres
to Rule 58.” Otis v. City of Chicago, 29 F.3d 1159, 1167 (7th Cir. 1994) (en banc).

The incorporation of the one-way waiver doctrine in subdivision (a)(7) reflects the fact
that the separate document requirement is imposed for the benefit of the losing party. If that
party wishes to waive that requirement by bringing a premature appeal, it seems pointless to
dismiss the appeal, require the district court to enter the order or judgment on a separate
document, and force the party to appeal a second time. “Wheels would spin for no practical
purpose.” Bankers Trust Co. v. Mallis,; 435 U.S. 381, 385 (1978). At the same time, the right of
the losing partyito have an order or judgment entered in compliance with Rule 58 should not be
lost through the party’s silence. Cases to the contrary — in particular, Fiore v. Washington
County Community Mental Health Ctr., 960 F.2d 229 (1st;Cir. 1992) (en banc) — are expressly
rejected.




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34

Rule 4. Appeal as of Right — When Taken
(a)‘ Appeal in a Civil Case. -
) Motion for Extension of’ 'l“ime.
(A)  The district court may extend the time to file a notice of appeal if:
@) | a party so moves no later than 30 days after tl;e time prescribed by
this R;Iie 4(a) expirés; and |
(i)  regardless of whether its motion i filed before or during the 30
days after the fime prescribed by this Rule 4(a) expires, that party
shows excusable neglect or good cause.
Committee Note

Subdivision (a)(5)(A)(ii). Rule 4(a)(5)(A) permits the district court to extend the time to
file a notice of appeal if two conditions are met. First, the party seeking the extension must file its
motion no later than 30 days after the expiration of the time originally prescribed by Rule 4(a).
Second, the party seeking the extension must show either excusable neglect or good cause. The
text of Rule 4(a)(5)(A) does not distinguish between motions filed prior to the expiration of the
original deadline and those filed after the expiration of the original deadline. Regardless of
whether the motion is filed before or during the 30 days after the original deadline expires, the
district court may grant an extension if a party shows either excusable neglect or good cause.

Despite the text of Rule 4(a)(5)(A), most of the courts of appeals have held that the good
cause standard applies only to motions brought prior to the expiration of the original deadline and
that the excusable neglect standard applies only to motions brought after the expiration of the
original deadline. See Pontarelli v. Stone, 930 F.2d 104, 109-10 (1st Cir.1991) (collecting cases
from the Second, Fifth, Sixth, Seventh, Eighth, Ninth, and Eleventh Circuits). These courts have
relied heavily upon the Advisory Committee Note to the 1979 amendment to Rule 4(a)(5). What
these courts have overlooked is that the Advisory Committee Note refers to a draft of the 1979
amendment that was ultimately rejected. The rejected draft directed that the good cause standard
apply only to motions filed prior to the expiration of the original deadline. Rule 4(a)(5), as
actually amended, did not. See 16A CHARLES ALAN WRIGHT, ET AL., FEDERAL PRACTICE AND
PROCEDURE § 3950.3, at 148-49 (2d ed. 1996).

The failure of the courts of appeals to apply Rule 4(a)(5)(A) as written has also created
tension between that rule and Rule 4(b)(4). As amended in 1998, Rule 4(b)(4) permits the district
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court to extend the time for filing a notice of appeal in a criminal case for an additional 30 days
upon 2 finding of excusable neglect or good cause. Both Rule 4(b)(4) and the Advisory
Committee Note to the 1998 amendment make it clear that an extension can be granted for either
excusable neglect or good cause, regardless of whether a motion for an extension is filed before
or after the time prescribed by Rule 4(b) expires.

* Rule 4(a)(5)(A)(ii) has been amended to correct this misunderstanding and to bring the
rule in harmony in this respect with Rule 4(b)(4). A motion for an extension filed prior to the
expiration of the original deadline may be granted if the movant shows either excusable neglect or
good cause. Likewise, a motion for an extension filed during the 30 days following the expiration
of the original deadline may be granted if the movant shows either excusable neglect or good
cause.
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but before it disposes of any petition fo re earing, reopening, or reconsideration that
ﬁ'riv‘ or kwnffmn f: rder when the agen i ‘e"fhl
such petition for rehearing, reopening, or reconsideration,
Committee Note

Subdivision (f). Subdivision (f) is modeled after Rule 4(a)(4)(B)(i) and is intended to
align the treatment of premature petitions for review of agency orders with the treatment of
premature notices of appeal. Subdivision (f) does not address whether or when the filing of a
petition for rehearing, reopening, or reconsideration renders an agency order non-final and hence
non-appealable. That is left to the wide variety of statutes, regulations, and judicial decisions that
govern agencies and appeals from agency decisions. See, e.g., ICC v. Brotherhood of Locomotive
Eng’rs, 482 U.S. 270 (1987). Rather, subdivision (f) provides that when, under governing law,
an agency order is rendered non-final and non-appealable by the filing of a petition for rehearing,
petition for reopening, petition for reconsideration, or functionally similar petition, any petition for
review or application to enforce that non-final order will be held in abeyance and become effective
when the agency disposes of the last such finality-blocking petition.

Subdivision (f) is designed to eliminate a procedural trap. Some circuits hold that
petitions for review of agency orders that have been rendered non-final (and hence non-
appealable) by the filing of a petition for rehearing (or similar petition) are “incurably premature,”
meaning that they do not ripen or become valid after the agency disposes of the rehearing petition.
TeleSTAR, Inc. v. FCC, 888 F.2d 132, 134 (D.C. Cir. 1989) (per curiam); see also Chu v. INS,
875 F.2d 777, 781 (9th Cir. 1989), overruled on other grounds by Pablo v. INS, 72 F.3d 110 (9th
Cir. 1995); West Penn Power Co. v. EPA, 860 F.2d 581, 588 (3d Cir. 1988); Aeromar, C. Por A.
v. Department of Transp., 767 F.2d 1491, 1493-94 (11th Cir. 1985). In these circuits, if a party
aggrieved by an agency action does not file a second timely petition for review after the petition
for rehearing is denied by the agency, that party will find itself out of time: Its first petition for
review will be dismissed as premature, and the deadline for filing a second petition for review will
have passed. Subdivision (f) removes this trap.
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Rulé 26. Computing and Extending Time
(a) Computing Time. The following rules apply in computing any period of time specified in
these rules or in any local rule, court order, or applicable statute:
(1)  Exclude the day of the act, event, or default that begins the period.
(2)  Exclude intermediate Saturdays, Sundays, and legal holidays when the period is
less than # 11 days, unless stated in calendar days.
Committee Note

Subdivision (a)(2). The Federal Rules of Civil Procedure and the Federal Rules of
Criminal Procedure compute time differently than the Federal Rules of Appellate Procedure. Fed.
R. Civ. P. 6(a) and Fed. R. Crim. P. 45(a) provide that, in computing any period of time, “[w}jhen
the period of time prescribed or allowed is less than 11 days, intermediate Saturdays, Sundays,
and legal holidays shall be excluded in the computation.” By contrast, Fed. R. App. P. 26(a)(2)
provides that, in computing any period of time, a litigant should “[e]xclude intermediate
Saturdays, Sundays, and legal holidays when the period is less than 7 days, unless stated in
calendar days.” Thus, deadlines of 7, 8, 9, and 10 days are calculated differently under the rules
of civil and criminal procedure than they are under the rules of appellate procedure. This creates
a trap for unwary litigants. No good reason for this discrepancy is apparent, and thus Rule
26(a)(2) has been amended so that, under all three sets of rules, intermediate Saturdays, Sundays,
and legal holidays will be excluded when computing deadlines under 11-days but will be counted
when computing deadlines of 11 days and over.
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ANTHONY J. SCIRICA
CHAIR
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE ’
JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C.20544

CHAIRS OF ADVISORY COMMITTEES

WILL L. GARWOOD

PETER G. McCABE " - APPELLATE RULES
SECRETARY
ADRIAN G. DUPLANTIER
BANKRUPTCY RULES
e ) PAUL V. NIEMEYER
TO: Honorable Anthony J. Scm_ca, Chair CIVILRULES
Committee on Rules of Practice W. EUGENE DAVIS
and Procedure ) CRIMINAL RULES
. . ) FERN M. SMITH
FROM: Honorable Adrian G. Duplantier, Chair EVIDENCE RULES
Advisory Committee on Bankruptcy Rules
DATE: December 3, 1998
RE: Report of the Advisory Committee on Bankruptcy Rules
L Introduction

The Advisory Committee on Bankruptcy Rules met on October 8-9, 1998, in Andover,
Massachusetts.

I1I. Action Items

The Advisory Committee on Bankruptcy Rules will not be presenting any matters for
action at the Standing Committee's meeting in Marco Island, Florida, on January 7-8, 1999.

IIL. Information Items

A.

Publication of Proposed Rule Amendments. At its June 1998 meeting, the
Standing Committee authorized the publication of a preliminary draft of proposed
amendments to the Bankruptcy Rules. The preliminary draft is divided into two
parts, the “Litigation Package” consisting of proposed amendments to 27 rules,
and “Other Amendments” consisting of miscellaneous proposed amendments to
six rules.

The preliminary draft was published in August 1998 for comment by the bench
and bar. The deadline for submitting comments is January 1, 1999, and a public
hearing is scheduled for January 28, 1999, in Washington, D.C!

LAt the time of this report, one request has been received for a personal appearance at the
scheduled hearing.




The “Litigation Package” of proposed amendments would substantially revise and
make more uniform the procedures governing litigation other-than adversary
proceedings. The published Introduction to Preliminary Draft of Proposed .
Amendments to the Federal Rules of Bankrupicy Procedure Relating to Litigation
and Motion Practice, which summarizes and explains the reasons for these
proposed amendments, is attached to this report as Appendix A.

In an effort to inform the bench of these important changes to litigation practice in
bankruptcy court, and to solicit comments, the reporter met with the
Administrative Office Bankruptcy Judges Advisory Group, consisting of one
bankruptcy judge from each circuit, on November 5th in Washington, D.C. The
reporter also met with a group of approximately 25 bankruptcy judges, most of
whom were from districts in California, at the National Conference of Bankruptcy
Judges in Dallas on October 23rd. The reporter also made a presentation on the
proposed amendments, and solicited written comments, at the National
Bankruptcy Conference (consisting of lawyers, judges, and professors) on October
15th in Washington, D.C.

At the time of this report, 28 written comments have been received. The Advisory
Committee will consider all comments at its next meeting to be held on March 18-
19, 1999, and it is expected that proposed amendments will be presented for
approval by the Standing Committee at its June 1999 meeting.

Bankruptcy “Reform” Legislation. Several comprehensive bankruptcy bills were
considered by Congress in 1998. Both the Senate and the House of
Representatives passed bills dealing with both consumer and business bankruptcy
cases. But significant differences between the Senate and House bills required a
Congressional conference that produced a compromise bjll during the final days
of the 105th Congress. The conference bill passed the House, but not the Senate.
It is likely that comprehensive bankruptcy bills will be introduced early in the
106th Congress.

The Advisory Committee monitored legislative developments closely during 1998
and will continue to do so in 1999. Both the House and Senate bills in 1998 would
have amended the Bankruptcy Code and title 28 of the United States Code in ways
that would have required substantial amendments to the Bankruptcy Rules and
Official Bankruptcy Forms. Several provisions of these bills were expressly
directed to the Advisory Committee. For your information, a list of the provisions
of the conference bill that passed the House on October 8, 1998 (H.R.3150), and
that were expressly directed to the Advisory Committee, is attached to this report
as Appendix B. C

Rules on Attorney Conduct. At the Advisory Committee's request, the Federal
Judicial Center is conducting a survey of bankruptcy judges and lawyers to
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identify areas regarding attorney conduct that have caused significant problems in
bankruptcy cases and proceedings. The survey results should be useful in
determining the need for (and possibly the formulation of) new or amended
Bankruptcy Rules governing attorney conduct. The survey should be useful to
Professor Coquillette’s project on rules governing attorney conduct in federal
courts.

Attachments:

Appendix A - Introduction to Preliminary Draft of Proposed Amendments to the Federal
Rules of Bankruptcy Procedure Relating to Litigation and Motion Practice

Appendix B - Selected Provisions of HL.R. 3150 As Modified By the House/Senate
Conference and Passed by the House Of Representatives on October 8, 1998

Draft of minutes of the Advisory Committee meeting of October 8-9, 1998.
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Appendix A

Introduction to Preliminary Draft of
Proposed Amendments to the Federal Rules of
Bankruptey Procedure Relating to
Litigation and Motion Practice

At the request of the Advisory Committee on Bankruptcy Rules, in 1995 the Federal
Judicial Center conducted an extensive survey of bankruptcy judges, lawyers, trustees, clerks and
other participants in the bankruptcy system to determine their satisfaction or dissatisfaction with
the Federal Rules of Bankruptcy Procedure. The Advisory Committee requested the survey in
connection with the work of its Long-Range Planning Subcommittee and for the purpose of -
identifying areas that are in need of improvement. The survey results indicated general
satisfaction with the Rules, but identified motion practice and litigation as areas of significant
dissatisfaction. :

The Bankruptcy Rules in Part VII govern an adversary proceeding, which is a form of
litigation in bankruptcy court conducted in a manner that is similar to a civil action in district
court. For example, an adversary proceeding is commenced by filing a complaint followed by
service of a summons. Most Part VII Rules incorporate by reference specific Federal Rules of
Civil Procedure. The Advisory Committee believes, and the Federal Judicial Center survey
confirms, that the Rules governing adversary proceedings are working well.

But most requests for court orders and litigated disputes in bankruptcy court are not
adversary proceedings; they are governed by some form of motion practice unrelated to any
adversary proceeding. There has been confusion and criticism regarding procedures that govern
these matters, and these are the troublesome areas identified in the Federal Judicial Center
survey.

One significant difference between a typical motion filed in a civil action in the district -
court and a typical motion filed in bankruptcy court is that the motion in district court relates to a
pending lawsuit. For example, a defendant may file a motion to dismiss a complaint or for
summary judgment. In contrast, a motion filed in bankruptcy court usually commences new
litigation that is unrelated to any pending lawsuit. For example, a creditor may file a motion for
the appointment of a trustee in a chapter 11 case or for relief from the automatic stay, or a trustee
may file a motion to assume or reject an executory contract. Each of these motions commences
litigation by or against specified parties who may not be parties in any pending litigation.
Although these motions are made within a bankruptcy case, the bankruptcy case is not, in and of
itself, litigation involving a legal dispute in the traditional sense. Under section 301 of the

Bankruptcy Code, the mere filing of a voluntary bankruptcy petition constitutes an order for
relief.

A serious criticism of the Bankruptcy Rules is that there is a lack of national uniformity
and insufficient guidance regarding procedures governing the resolution of these important




substantive disputes. Motions relating to a pending adversary proceeding — such as a motion
relating to discovery in an adversary proceeding seeking to recover a preferential payment to a
creditor — may be subject to minor local variation consistent with the flexibility present in
district court motion practice. The local variations in procedure addressed by these proposed
amendments are of much greater consequence.

Although such motions tha’d are‘unrelat‘ed to-pending litigation may involve millions of
dollars to the litigants, the current Rules provide little specificity or uniformity as to the
procedure governing them. Currenr Rule ‘9014 pr‘ovides that relief is obtained by motion served
in the manner provided for service of a summons that reasonable notice and opportunity to be
heard must be afforded, and that a; response is'not required unless the court orders otherwise. In
the absence of a contrary order,; eertam hsted Part VII rules apphcable to adversary proceedings
— most relating to discovery or: summary Judgment — apply to the motion, and the court may
order that other Part VII rules shall: apply Rule 9006(d) ‘which applies to motions generally,
provides that, unless the court orders ptherwrse at least five days’ notice of a hearing must be
given and, if the motion is supported by affidavit, the affidavit must be served at least one day
before the hearing. These general provisions are often varied or supplemented with greater detail
by local rule or court order. The result isithat practice varies from district to district or from court
to court. The Adv1sory Committee ‘beheves that greater specificity and national uniformity, as
well as improvements, to the curtent prooedures are desirable for such motions that are unrelated
to any pendlng litigation. 3 (P

Another criticism addressed by the Advisory Committee is confusion resulting from
terminology used in the Bankruptcy Rules. For example, Rule 9014 governs “contested
matters,” such as a motion to re_]ect an executory contract or a motion to obtain court approval of
a sale of assets. In many instances, ‘‘contested matters” are, in fact, uncontested.” Other ‘
proceedings, such as an “application”’ for approval of professional fees, are not “contested
matters” under the Rules, despite thelfact that they are often contested by parties in interest.

The Advisory Committee has spent more than two years studying the Rules relating to
litigation in bankruptcy courts and formulating proposed amendments designed to improve
procedures for obtaining court orders and resolving disputes. As mentioned above, the Advisory
Committee is satisfied that the rules governing adversary proceedings under Part VII are working
well. But the Advisory Committee is proposing amendments that would substantially revise
other procedures for obtaining court orders unrelated to pending litigation, both for routine
administrative matters and for more complex disputes that require greater procedural safeguards.

The most important and fuhdamental changes would be made to Rules 9013 (Motions;
Form and Service) and 9014 (Contested Matters), although 25 other Rules will have to be revised
to conform to the new procedures.. In general, the proposed amendments would increase national
uniformity and provide more detai@ed procedural guidance when a party requests relief unrelated
to pending litigation; these amendments should reduce substantially the number of local rules.
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The highlights of the preliminary draft of the proposed amendments are as follows:
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Rule 9013 would be replaced with a new rule on “applications.” This rule would
govern specific types of relief in areas that are routine, nonsubstantive, and rarely

- contested. For example, Rule 9013 would govern the procedure for obtaining a

court order to jointly administer two or more cases, or for an order reopening a
closed case. The procedures would be streamlined so as to avoid unnecessary
costs or delay.

* The application and a proposed order would be served on specified entities
at any time before, or even at, the time when the application is filed with
the court; advance notice is not required.

* Although service by first class mail is available, the court by local rule
may permit the application and accompanying papers to be served by
electronic means. :

* A response to the application would not be required and the court may
order relief without a hearing.

Rule 9014 would govern motions that are related to the administration of the
bankruptcy case or the estate, but are usually unrelated to any other pending
litigation. These motions are often contested and may affect significant
substantive rights of the parties. For example, a motion asking the court to order
the appointment of a trustee in a chapter 11 case, requesting relief from the
automatic stay, requesting authorization for a debtor in possession to obtain credit,
or seeking an order terminating the exclusive period in which only the debtor may
file a plan of reorganization, would be an administrative proceeding governed by
Rule 9014. Certain types of proceedings, such as a chapter 11 confirmation
hearing governed by Rule 3020, would be expressly excluded from the scope of
the rule so that more appropriate tailor-made procedures could govern. The title
of Rule 9014 would be changed from “Contested Matters™ to “Administrative
Proceedings.”

The significant features of an administrative proceeding under the
preliminary draft of the proposed amendments to Rule 9014 include the
following:

* The proceeding would be commenced by filing and serving a motion.

The rule would specify the papers that must accompany the motion. A
_proposed order and, unless the movant is a consumer debtor, one or more

supporting affidavits must be included. In certain situations, a copy of a

3




valuation report must be included with the motion papers.

The motion papers, including notice of the hearing, must be served on
specified entities at least 20 days before the hearing date. The court by
local rule may permit the papers to be served by electronic means.

. Interim relief; if appropriate, may be ordered on an ‘expcdited basis.

A response to the motion may be served and filed, but no later than five
days before the scheduled hearing date. If no timely response is filed, the
court may rule on the matter without a hearing or may give notice to the
movant that a hearing will be held notwithstanding the absence of a
response.

Discovery methods applicable in adversary proceedings would be
available, except that mandatory disclosures required under Civil Rule
26(a)(1)-(3) and the discovery meeting required under Rule 26(f) would
not apply. Certain 30-day time periods in the Civil Rules relating to
discovery would be reduced to ten days consistent with the expedited
nature of administrative proceedings.

If a timely response is filed, the court would hold a hearing to determine
whether there is a genuine issue as to any material fact and, if not, whether
any party is entitled to relief as a matter of law. Except for certain types of
motions or if the parties otherwise consent, no testimony would be taken at
the hearing. Therefore, attorneys and unrepresented parties would not
have to bring witnesses to the hearing in most situations. If there is no
genuine issue as to any material fact, the court may grant the appropriate
relief. If the court finds that there is a genuine issue of material fact, the
court would conduct a status conference for the purpose of expediting the
disposition of the proceeding and scheduling the evidentiary hearing.
Alternatively, on reasonable notice to the parties, the court may order that
an evidentiary hearing at which witnesses may testify will be held on the
originally scheduled hearing date. ‘

Rule 43(e) of the Federal Rules of Civil Procedure provides that where a
motion is based on facts not appearing of record the court may hear the
motion on affidavits presented by the parties. The Advisory Committee
believes, however, that the assessment of witness credibility is as
important at an evidentiary hearing on an administrative motion as itis at a
trial in an adversary proceeding. Accordingly, the proposed amendments
to Rule 9014 provide that Civil Rule 43(e) does not apply at an evidentiary
hearing on an administrative motion. When there is a genuine issue of
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material fact, this provision would require that witnesses appear and
testify, rather than give testimony by affidavit.

* To provide flexibility where needed, the court for cause may order that
any procedural requirement under Rule 9014 will not apply or will be
amended in a particular proceeding. But the requirements of Rule 9014
may not be abrogated by local rule or general order. In accordance with
Rule 9006, the court also may extend or reduce any time period set forth in
Rule 9014.

It would be desirable to divide all proceedings arising in, or related to, a bankruptcy case
into only three categories: applications under Rule 9013, administrative proceedings under Rule
9014, and adversary proceedings under Part VII. But there are some proceedings that do not fit
well into any of these three categories. These excluded proceedings, which are listed in the
proposed amendments to Rule 9014(a), would be governed by other specified rules.

Although the proposed amendments to Rules 9013 and 9014 would provide greater
guidance and national uniformity, they would not govern motions that are made within a pending
adversary proceeding, pending administrative proceeding, or other pending litigation. For
example, Rules 9013 and 9014 would not govern a motion dealing with a discovery dispute in an
adversary proceeding. Motions that are related to pending litigation in bankruptcy court —
which are similar to typical motions made in a civil action in the district court — would continue
to be guided by other national rules, such as Rule 7007 or 9006, and by local rules and practice.
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Appendix B

SELECTED PROVISIONS OF H.R. 3150 AS MODIFIED BY
THE HOUSE/SENATE CONFERENCE AND AS PASSED BY
THE HOUSE OF REPRESENTATIVES ON OCTOBER 8, 1998

Section 403. Standard Form Disclosufe Statement ahd Plan.

The Advisory Committee on Bankruptcy Rules of the Judicial Conference of the United
States shall, within a reasonable period of time after the date of the enactment of this Act,
propose for adoption standard form disclosure statements and plans of Teorganization for
small business debtors (as defined in section 101 of title 11, United States Code, as
amended by this Act), designed to achieve a practical balance between--

(1) the reasonable needs of the courts, the United States trustee, creditors, and

other parties in interest for reasonably complete information; and

(2) economy and simplicity for debtors.

Section 404. Uniform National Reporting Requirement&.

(a) Reporti‘ng Requiréménts.-- (1) Title 11 of the United States Code is amended by
inserting after section 307 the following.

Sec. 308. Debtor reporting requirements -

“A small business debtor shall file periodic financial and other reports containing

information including --

(1) the debtor’s profitability, that is, approximately how much money the débtor

has been earning or losing during current and recent fiscal periods;

(2) reasonable approximations of the debtor’s projected cash receipts and cash

disbursements over a reasonable period;

(3) comparisons of actual cash receipts and disbursements with projections in

prior years;

(4) whether the debtor is -
(A) in compliance in all materlal respects with postpetmon requirements
imposed by this title and the Federal Rules of Bankruptcy Procedure; and
(B) timely filing tax returns and paying taxes and other administrative
claims when due, and, if not, what the failures are and how, at what cost,
and when the debtor intends to remedy such failures; and

(5) such other matters as are in the best interests of the debtor and creditors, and in

the public interest in fair and efficient procedures under chapter 11 of this title.”
' EXTEY

(b) Effective Date.-- The amendments made by subsection (a) shall take effect 60 days
after the date on which rules are prescribed pursuant to section 2075, title 28, United
States Code to establish forms to be used to comply with section 308 of title 11, United
States Code, as added by subsection (a).




Section 802. Effective Notice to Government

Section 405. Uniform Reporting Rules and Forms for Small Business Cases.

(a) Proposed Rules and Forms.-- The Advisory Committee on Bankruptcy Rules of the
Judicial Conference of the United States shall propose for adoption amended Federal
Rules of Bankruptcy Procedure and Official Bankruptcy Forms to be used by small
business debtors to file perlodlc financial and other reports contammg 1nformat1on
including information relating to-- - ‘

(1) the debtor’s profitability;

(2) theidebtor’s cash receipts and disbursements; and

3) whether the debtor is timely filing tax returns and paying taxes and other

adm1mstrat1ve clalms when due.

(b) Purpose - The rules and forms proposed under subsectlon (a) shall be designed to
achieve a practical balance between—-
(1) the reasonable needs of the bankruptcy court, the United States trustee,
creditors, and other parties in interest for reasonably complete information;
(2) the small business debtor’s interest that required reports be easy and
inexpensive to complete; and
(3) the interest of all parties that the requlred reports help the small business
debtor to understand its financial condition and plan its future.

Section 607. Sense of Congress Regarding Expansion of Rule 9011 of the Federal Rules of
Bankruptcy Procedure

It is the sense of Congress that rule 9011 of the Federal Rules of Bankruptcy Procedure
(11 US.C. App) should be modified to include a requirement that all documents
(including schedules), signed and unsigned, submitted to the court or to a trustee by
debtors who represent themselves and debtors who are represented by an attorney be
submitted only after the debtor or the debtor’s attorney has made reasonable inquiry to
verify that the information contained in such documents is well grounded in fact, and is
warranted by existing law or a good-faith argument for the extension, modification, or
reversal of ex1st1ng law.

ddkk

(b) Adoption of Rules Providing Notice.— The Advisory Committee on Bankruptcy Rules

of the Judicial Conference of the United States shall, within a reasonable period of time
after the date of the enactment of this Act, proposed for adoption enhanced rules for
providing notice to State, Federal, and local government units that have regulatory

" authority over the debtor or which may be creditors in the debtor’s case. Such rules shall
be reasonably. calculated to ensure that notice will reach the representatives of the
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governmental unit, or subdivision thereof, who will be the proper persons authorized to
act upon the notice. At a minimum, the rules should require that the debtor--

(1) identify in the schedules and the notice, the subdivision, agency, or entity in
respect of which such notice should be received;

(2) provide sufficient information (such as case captions, permit numbers,
taxpayer identification numbers, or similar identifying information) to permit the
governmental unit or subdivision thereof, entitled to receive such notice, to
identify the debtor or the person or entity on behalf of which the debtor is
providing notice where the debtor may be a successor in interest or may not be the
same as the person or entity which incurred the debt or obligation; and

(3) identify, in appropriate schedules, served together with the notice, the property
in respect of which the claim or regulatory obligation may have arisen, if any, the
nature of such claim or regulatory obligation and the purpose for which notice is
being given. |
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To: Honorable Anthony J. Scirica, Chair, Standing Committee
. FERN M. SMITH
on Rules of Practice and Procedure f EVIDENCERULES

From: Paul V. Niemeyer, Chair, Advisory Committee on the
Federal Rules of Civil Procedure

Date: December 10, 1998
Re: Report of the Civil Rules Advisory Committee
I Introduction

The Civil Rules Advisory Committee met on November 12 and 13, 1998, in Charleston,
South Carolina. The three following parts of this Report present: (II) a recommendation to
publish for comment changes in the rules governing impoundment of things claimed to infringe a
copyright; (IIT) a report of the Advisory Committee’s deliberations on the proposal to establish a
uniform effective date for local district-court rules; and (IV) brief summaries of other matters that
remain on the Advisory Committee’s agenda.

In addition to these matters, the Advisory Committee took action with respect to some of
the proposals that have accumulated on the docket. Agenda items have accumulated for a variety
of reasons. Some topics, having been studied in some detail, seem to present questions that must
be deferred until there is time for another major project. The study of special masters, described
below, is one such topic. Other topics seem closely related, and to deserve periodic study as a
group. The perennial suggestions to revise the service-of-process provisions of Civil Rule 4 are
an example. Part of the accumulation has arisen only because of the time demanded by the major
projects to review class-action practices and discovery, and the Advisory Committee’s role as
leader of the Mass Torts Working Group. The Agenda Subcommittee has been reestablished to
undertake a comprehensive review of the docket for the purpose of recommending appropriate
courses of action.

The draft minutes of the November meeting are attached.
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December 10, 1998

Il Action Item
Copyright Rules Proposals Recommended for Publication

The Advisory Committee recommends publication for comment of three related rules
changes: (1) Abrogation of the Copyright Rules of Practice; (2) Amendment of Civil Rule 65 by
adding a new subdivision (f) that explicitly brings copyright impoundment procedures within
Rule 65 injunction procedures; and (3) Amendment of Civil Rule 81(a)(1), primarily for the
purpose of reflecting abrogation of the Copyright Rules of Practice. These proposals seek to
establish a firm legal foundation for the practices that have been adopted by several district
courts Confirming these practices will ensure that effective pretrial remedies are in fact

‘ avallable to protect copyrights as a central form of intellectual property. The changes will
provide reassurance to other countries that the United States can honar its international
obligations in these matters.

Most lawyers, including many copyright lawyers, do not know that an independent set of
Copyright Rules of Practice, adopted under the 1909 Copyright Act, seems to persist to this day.
The Advisory Committee first proposed abrogation of the Copyright Rules in 1964, but the
question was put aside in deference to the copyright reform efforts that eventually led to the 1976
Copyright Act. Nothing has been done since then, despite grave constitutional doubts about the
ex parte seizure provisions and about the actual life or accidental death of the rules. Several
federal courts have recognized the problems that arise from these anachronistic rules, and have
invented apparently successful means to overcome the problems. At least a few anecdotes
suggest that some practitioners have continued to invoke the ex parte seizure remedies provided
by the Copyright Rules, however, and in any event it is desirable to get our house in order. This
proposal renews the 1964 proposals to abrogate the 1909, Copyrlght Rules and to amend Civil
Rule 65 to provide a secure foundation for all appropriate pretrial remedies.

These proposals are designed to ensure that federal courts can continue to do what they
are doing now — providing effective remedies and procedures in copyright cases. As matters
now stand, there is a plausible technical argument that there are no rules of procedure for
copyright actions. Almost universally, federal courts ignore this potential problem and apply the
Federal Rules of Civil Procedure. Beyond this general difficulty lies a more pomted problem.
The prejudgment seizure provisions in the Copyright Rules of Practice, even if they apply to
actions under the 1976 Copyright Act, probably are inconsistent with the Act and quite probably
are unconstitutional. Here too the federal courts seem to have adapted by applymg the safeguards
of Civil Rule 65 procedure i in ways ‘that both satxsfy constitutional requlrements and provide
effective protection against copyright infringements. Appropriate rulﬁ changes are more than
thirty years overdue. It is time to make the rules conform to practlce

Congressional staff members have expressed some concern that the proposed action,
although taken for the purpose of establishing a secure foundation for effective copyright
remedies, might be misunderstood in other countries. The United States is actively encouraging
all countries to provide effective intellectual property schemes. If the Committee decides that
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Civil Rules Advisory Committee Report
December 10, 1998

these problems have lingered more than long enough, care must be taken to reassure the world
that the purpose and effect are to bolster present effective practice, not to diminish it.

The Problems

No Procedure. Civil Rule 81(a)(1) presents the question whether there are any procedural
rules to apply in copyright actions. It states that the Civil Rules “do not apply to * * *
proceedings in copyright under Title 17, U.S.C., except in so far as they may be made applicable
thereto by rules promulgated by the Supreme Court of the United States.” Rule 1 of the
Copyright Rules of Practice reads: :

Proceedmgs in actions under section 25 of the Act of March 4, 1909 entitled “An
Act to amend and consolidate the acts respecting copyright”, including,
proceedings relating to the perfecting of appeals, shall be governed by the Rules
of Civil Procedure, in so far as they are not inconsistent with these rules.

The problem is that all of the 1909 Copyright Act was superseded in 1976. On the face of
Civil Rule 81 and Copyright Rule 1, there is no Supreme Court rule that makes the Civil Rules
applicable to proceedings in copyright under present Title 17.

' Courts have mostly reacted by ignoring this seeming problem. In Kulik Photography v.
Cochran, ED.Va.1997, 975 F.Supp. 812, 813, the court noted an unpublished opinion by a
magistrate judge that apparently holds the Civil Rules inapplicable in a copyright action. The
court observed that many courts continue to apply the Civil Rules, and then concluded that it
need not decide whether to follow the Civil Rules because in any event it could grant the
defendants’ motion to dismiss for lack of personal jurisdiction. Otherwise, federal courts seem to
follow the sensible course of applying the Civil Rules without further anguish. The Civil Rules
nonetheless should be amended to securely establish this result.

The failure to amend Copyright Rule 1 in 1976 may reflect the obscurity of the Copyright
Rules. Although it is embarrassing to have waited so long, it would be easy to adopt a technical
amendment that substitutes an appropriate reference to the 1976 Act in Copyright Rule 1.

The reason for inquiring beyond this simple technical correction is revealed on examining
the balance of the Copyright Rules. Rule 2, which imposed special pleading requirements, was
abrogated in'1966. The remaining Rules 3 through 13 deal with one subject only — the
procedure for seizing and holding, before judgment, “alleged infringing copies, records, plates,
molds, matrices, etc., or other means of making the copies alleged’t(f)‘ infringe the copyright.”
These rules require a bond approved by the court or commissioner, but do not appear to require
any particular showing of probable success. The marshal is to retain the seized items and keep

- them in a secure place. The defendant has three days to object to the sufficiency of the bond.

The defendarilt also may apply for the return of the articles seized with a supporting “affidavit
stating all material facts and circumstances tending to show that the articles seized are not
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infringing * * *.” Rule 10 provides that “the court in its discretion, after such hearing as it may
direct, may order such return” if the defendant files a bond in the sum directed by the court.

Since the Copyright Rules deal only with prejudgment seizure, and have not been
reviewed for many years, it seems appropriate to ask whether they continue to reflect evolving
concepts and practices that have transformed the due process constraints on prejudgment
remedies. : : o . ‘

Due Process. In 1964, the Civil Rules Advisory Committee considered the Copyright
Rules and published for comment a proposal to abrogate the Copyright Rules.’ The proposal was
driven in part by a belief that all civil actions should be governed by the Civil Rules, and in part
by grave doubts about the wisdom of the prejudgment seizure provisions in Rules 3 through 13.
The seizure procedure s '

is rigid and virtually eliminates discretion in the court; it does not require the
plaintiff to make any showing of irreparable injury as a condition of securing the
interlocutory relief; nor does it require the plaintiff to give notice to the defendant
of an application for unpoundlng even when an opportumty could feasibly be
provided.

, Opposition was expressed by the American Bar Association and by the Ninth Circuit
Judicial Conference, who apparently relied on the same advisers. The opponents expressed
satisfaction with the working of the Copyright Rules. The Reporters were not swayed; they
suggested that alleged infringers were not likely to be heard in the rulemaking process. In the
end, the Advisory Committee concluded that its proposals were sound, but that the final decision
whether to recommend adoption should be made by the Standing Committee in light of the needs
of sound relations with Congress while the process of revising the Copyright Act was going on.
The Standing Committee recommended that only the special pleading requirements embodied in
Rule 2 be abrogated.

For more than thirty years, the Copyright Rules of Practice have been published in
U.S.C.A. with the following Advisory Committee Notes appended to each remaining rule:

* * * The Advisory Committee has serious doubts as to the desirability of
retaining Copyright Rules 3-13 for they appear to be out of keeping with the
general attitude of the Federal Rules of Civil Procedure * * * toward remedies
anticipating decision on the merits, and objectionable for their failure to require -
notice or a showing of irreparable injury to the same extent as is customarily
required for threshold injunctive relief. However, in view of the fact that
Congress is considering proposals to revise the Copyright Act, the Advisory
Committee has refrained from making any recommendation regarding Copyright
Rules 3-13, but will keep the problem under study.
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Civil Rules Advisory Committee Report
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The line of contemporary decisions revising due process requirements for prejudgment
remedies began soon after this paragraph was written. See Sniadach v. Family Fin. Corp., 1969,
395 U.S. 337, 89 S.Ct. 1820; Fuentes v. Shevin, 1972, 407 U.S. 67, 92 S.Ct. 1983; Mitchell v.
W.T. Grant Co., 1974, 416 U.S. 600, 94 S.Ct. 1895; North Georgia Finishing, Inc. v. Di-Chem,
Inc., 1975, 419 U.S. 601, 95 S.Ct. 719; Connecticut v. Doehr, 1991, 501 U.S. 1, 111 S.Ct. 2105.
These decisions do not establish a crystal-clear formula for evaluating the process required to
support no-notice prejudgment remedies. But they do make it clear that the procedures
established by the Copyright Rules would have at best a very low chance of passing
constitutional muster. It seems to be accepted that no-notice preliminary relief continues to be
available on showing a strong prospect that notice will enable the opposing party to defeat the
opportunity for effective relief. But it is almost certainly requn:ed that this showing be made in
ex parte proceedings before a judge or magistrate judge. A mere affidavit filed with a court clerk
will not do. The Copynght RuIes do not approach this standard , \

Statutory Prov1s1on In addmon to the due process problem the Copyrlght Rules also
seem inconsistent with the interim impoundment remedy established by the 1976 Copyright Act.
17US.C: § 503(a) prov1des :

At any time while an action under this title is pending, the court may order the
impounding, on such terms as it may deem reasonable, of all copies or
phonorecords claimed to have been made or used in violation of the copyright
owner’s exclusive rights, and of all plates, molds, matrices, masters, tapes, film
negatives, or other articles by means of which such copies or phonorecords may
be reproduced. «

This provision gives the court discretion whether to order impoundment, and discretion to
establish reasonable terms. Apart from the terms of the bond posted by the plaintiff, discretion
seems to enter the Copyright Rules only at the Rule 10 stage of an order to return the seized
items.

An early reaction to these difficulties was provided by Judge Harold Greene in WPOW,
Inc. v. MRLJ Enterprises, D.D.C.1984, 584 F.Supp. 132, 134-135. Judge Greene concluded that
§ 503(a) makes prejudgment impoundment discretionary, and that an exercise of discretion
requires “procedures which are other than summary in character.” Decisions under the pre-1976
Act Copyright Rules no longer control. Instead, the normal injunction requirements of Civil
Rule 65 apply. A later decision by Judge Sifton provides a strong statement that the Copyright
Rules are inconsistent with § 503(a), and an equally strong suggestion that they probably are
unconstitutional. Paramount Pictures Corp. v. Doe, EID.N.Y.1993, 821 F.Supp. 82. The
reasoning of these decisions was found persuasive in Religious Technology Center v. Netcom
On-Line Communications Servs., Inc., N.D.Cal.1995, 923 F.Supp. 1231, 1260-1265, where the
court adopted Civil Rule 65 procedures. The doubts expressed by the WPOW and Paramount
Pictures courts are reflected, without need for resolution, in First Technology Safety Systems, Inc.
v. Depinet, 6th Cir.1993, 11 F.3d 641, 648 n. 8. Columbia Pictures Indus. v. Jasso, N.D.I11.1996,
927 F.Supp. 1075, 1077 may seem to look the other way by stating that the Copyright Rules
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govern impoundment, but the court then proceeds through all of the appropriate steps for a court-
determined temporary restraining order under Civil Rule 65. Century Home Entertainment, Inc.

v. Laser Beat, Inc., E.D.N.Y.1994, 859 F.Supp. 63 6, is similar to the Columbia Pictures decision.

If there is room for srgmﬁcant doubt, it is Whether even the Civil Rule 65(b) temporary
restraining ofder procedures may support no-notice seizures. The Supreme Court decisions are
not as clear as ¢ould be wished: There is room to argue that even after an ex parte hearmg, free
use of a defendant’s. property can be restrained without notice only if the plamtlff $ claim falls
into a category that is easily proved:: and that gives the plaintiff some form of pre-existing interest
in the property. A secured creditorcan quahfy as with the vendor’s lien in Mitchell v, W.T:
Grant. A tortclaimant does not quahfy as in Connecticut v. Doehr. ‘A copyrlght owner is'
asserting a property interest, that might, for this purpose, be found to attach to an infringing item.
But the claim of mfrmgement ofteriiwill be difficult to establish. : The Court emphasrzed the risk
of error in Connecticut v. Doehr, and there is a genume risk of error in making many claims of
copyright mfrlngement G ‘ S

These doubts cannot be completely dispelled, but they can be satlsfaetonly met, There is
strong appellate authority justifying no-notice seizure of counterfeit trademarked goods. The
consensus classic decision is Matter of Vuitton et Fils S.A., 2d Cir.1979, 606 F.2d 1. Vuition
showed that it had initiated 84 counterfeit goods actions, and filed affidavits detailing experience
with notices of requested restraints. The defendants regularly arranged to transfer the infringing
items. The court found;this showing sufficient to establish why notice should not be required in a
case such as this one. If notice is required, that notice all too often appears to serve only to
render fruitless further prosecution of the action. This is precisely contrary to the normal and
intended role of “notlce,” and is surely not what the authors of the rule [65 (b)] either anticipated
or intended.”

Congress reacted to continuing trademark infringement problems with the Trademark
Counterfeiting Act of 1984, which establishes an elaborate temporary-restraining-order-like
procedure for no-notice seizure. 15 U.S.C. § 1116(d). This procedure was explored and
approved in Vuztton v. White, C.A.3d, 1991 945 F.2d 569.

The analogy to trademark problems is bolstered by the relative frequency of proceedings
that combine copyright and trademark claims. The Time Warner Entertainment case, for
example, involved both copyright and trademark rights in Looney Tunes and Mighty Morphin
Power Rangers figures. ‘

The most significant question raised by the trademark analogy is whether it would be
better to shape the Enabling Act response to the prospect that Congress may wish to enact a
copyright analogue to the trademark statute. A letter from the American Intellectual Property
Law Association, which otherwise supports the changes proposed below, reports a division of
opinion on the desirability of supplemental legislation. Supplemental legislation indeed should
be welcomed if Congress were to conclude that a new statute would usefully give more pointed
guidance than a combinatiorn of the copyright impoundment statute, § 503(a), and Civil Rule i
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65(b). But there is little indication that courts have encountered any special difficulties in
adapting Rule 65(b) to copyright impoundment. It seems better to supplement repeal of the
Copyright Rules and amendment of Rule 81(a)(1) by a revision that expressly applies Civil Rule

65 to copyright impoundment. This revision was first proposed in 1964, and continues to make

sense. Additional measures can safely be left to Congress.
International Obligations

The TRIPS provisions of the Uruguay Round of GATT require that effective remedies be
provided “against any act of infringement of intellectual property rights covered by this
Agreement, including expeditious remedies to prevent infringements.” Article 41(1).
“Defendants shall have the right to written notice which is timely and contains sufficient detail,
including the basis of the claims.” Article 42. “The judicial authorities shall have the authority
to order a party to desist from an infringement * * *. Article 44(1). Provisional measures are
covered in Article 50:

1. The judicial authorities shall have the authority to order prompt and effective
provisional measures: (a) to prevent an infringement of any intellectual property
right from occurring * * *; (b) to preserve relevant evidence in regard to the
alleged infringement.

2. The judicial authorities shall have the authority to adopt provisional measures
inaudita altera parte where appropriate, in particular where any delay is likely to
cause irreparable harm to the right holder, or where there is a demonstrable risk of
evidence being destroyed.

3. The judicial authorities shall have the authority to require the applicant to
provide any reasonably available evidence in order to satisfy themselves with a
sufficient degree of certainty that the applicant is the right holder and that the
applicant’s right is being infringed or that such infringement is imminent, and to
order the applicant to provide a security or equivalent assurance sufficient to
protect the defendant and to prevent abuse.

4. Where provisional measures have been adopted inaudita altera parte, the
parties affected shall be given notice, without delay after the execution of the
measures at the latest. A review, including a right to be heard, shall take place
upon request of the defendant with a view to deciding, within a reasonable period
after the notification of the measures, whether these measures shall be modified,
revoked or confirmed. * * %

These procedures can be implemented fully under Civil Rule 65, and as suggested above
the ex parte — inaudita altera parte — provisions seem compatible with due process
requirements. Abrogating the Copyright Rules and amending Civil Rule 65 to expressly govern
impoundment proceedings will help ensure that we are in compliance with TRIPS by removing
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the doubts surrounding current practice and provisions. Such room for doubt as might remain
goes to the Article 50(1) authority “to preserve relevant evidence in regard to the alleged
infringement,” and the Article 50(2) authority to act ‘“‘where there is a demonstrable risk of
evidence being destroyed.” A combination of Rule 65 with the discovery rules, however, should
be relied upon to establish this authority. Only if these tools prove inadequate should
consideration be given to a procedural rule governing no-notice, prejudgment seizure of
evidence. : ‘ N
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Rule 65. Injunctions

(f) Copyright impoundment. This rule applies to copyright impoundment proceedings.

Committee Note

New subdivision (f) is added in conjunction with abrogation of the antiquated Copyright
Rules of Practice adopted for proceedings under the 1909 Copyright Act. Courts have naturally
turned to Rule 65 in response to the apparent inconsistency of the former Copyright Rules with
the discretionary impoundment procedure adopted in 1976, 17 U.S.C. § 503(a). Rule 65
procedures also have assuaged well-founded doubts whether the Copyright Rules satisfy more
contemporary requirements of due process. See, e.g., Religious Technology Center v. Netcom
On-Line Communications Servs., Inc., 923 F.Supp. 1231, 1260-1265 (N.D.Cal.1995); Paramount
Pictures Corp. v. Doe, 821 F.Supp. 82 (E.D.N.Y.1993); WPOW, Inc. v. MRLJ Enterprises, 584
F.Supp. 132 (D.D.C.1984).

A common question has arisen from the experience that notice of a proposed
impoundment may enable an infringer to defeat the court’s capacity to grant effective relief.
Impoundment may be ordered on an ex parte basis under subdivision (b) if the applicant makes a
strong showing of the reasons why notice is likely to defeat effective relief. Such no-notice
procedures are authorized in trademark infringement proceedings, see 15 U.S.C. § 1116(d), and
courts have provided clear illustrations of the kinds of showings that support ex parte relief. See
Matter of Vuitton et Fils S.A., 606 F.2d 1 (2d Cir.1979); Vuitton v. White, 945 F.2d 569 (3d
Cir.1991). In applying the tests for no-notice relief, the court should ask whether impoundment
is necessary, or whether adequate protection can be had by a less intrusive form of no-notice
relief shaped as a temporary restraining order. '

This new subdivision (f) does not limit use of trademark procedures in cases that combine
trademark and copyright claims. Some observers believe that trademark procedures should be
adopted for all copyright cases, a proposal better considered by Congressional processes than by
rulemaking processes. s
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Rule 81. Applicability in General

(a) To-What Proceedings to which the Rules Applyicabte:
(1) These rules do not apply to prize proceedings in admiralty governed by Title 10,
U.S.C., §§ 7561-7681. They do not apply to proceedings in bankruptcy as provided by

the Federal Rules of Bankruptcy Procedure ortoproceedingsnrcopyright under-Title 17

kkk ok %

Committee Note

Former Copyright Rule 1 made the Civil Rules applicable to copyright proceedings
except to the extent the Civil Rules were inconsistent with Copyright Rules. Abrogation of the
Copyright Rules leaves the Civil Rules fully applicable to copyright proceedings. Rule 81(a)(1)
is amended to reflect this change.

The District of Columbia Court Reform and Criminal Procedure Act of 1970, Pub.L. 91-
358, 84 Stat. 473, transferred mental health proceedings formerly held in the United States
District Court for the District of Columbia to local District of Columbia courts. The provision
applying the Civil Rules to these proceedings is deleted as superfluous.

The reference to incorporation of the Civil Rules in the Federal Rules of Bankruptcy
Procedure has been restyled.

13




128
129

130

131
132
133

134
135

136
137
138
139

140
141
142
143
144
145
146
147
148

149
150

151
152
153
154

Civil Rules Advisory Committee Report
December 10, 1998

The following model is an example of an order that could be used to abrogate the
copyright rules: \

ORDER OF

1. That the Rules of Practice for proceedings in actions brought under section 25 of the
Act of March 4, 1909, entitled “An Act to amend and consolidate the acts respecting copyright,”
be, and they hereby are, abrogated.

2. That the abrogation of the forementioned Rules of Practice shall take effect on
December 1,

3. That the Chief Justice be, and hereby is, authorized to transmit to the Congress the
foregoing abrogation in accordance with the provisions of Section 2072 of Title 28, United States
Code.

[Explanatory Note]

The Copyright Rules of Practice were adopted under the final, undesignated, paragraph of
the Act of March 4, 1909, c. 320, § 25, 35 Stat. at 1081-1082: ‘
§ 25 That if any person shall infringe the copyright in any work protected under the copyright
laws of the United States such person shall be liable: '
sedkk K oKk
(¢) To deliver up on oath, to be impounded during the pendency of the action, upon such
terms and conditions as the court may prescribe, all articles alleged to infringe a copyright;
kkk % k

(e # %k

Rules and regulations for practice and procedure under this section shall be prescribed by
the Supreme Court of the United States.

This final paragraph of § 25 was repealed in 1948, apparently on the theory that it
duplicated the general Enabling Act provisions. Act of June 25, 1948, c. 646, § 39, 62 Stat. 992,
996 & n. 31. See Historical Notes, 17 U.S.C.A., following Copyright Rule 1. It seems
appropriate to rest abrogation on § 2072, for want of any other likely source of authority.
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III Civil Rule 83 — Local Rules — Recommended for Discussion

The Committee discussed two drafts that would amend Civil Rule 83(a), following the
request of the Standing Committee that the advisory committees study adoption of a uniform
effective date for local rules. The Appellate Rules Committee has approved a draft Appellate
Rule 47 that makes two changes. First, the draft sets December 1 as the effective date unless a
different effective date is specified when there is “an immediate need for the amendment.”
Second, the draft prohibits “enforcement” of a local rule before a copy is received by the
Administrative Office. :

Two versions of Civil Rule 83 are set out below. The first follows the lead of the
Appellate Rules Committee, with one change that reflects a statutory difference between local
district-court rules and local circuit-court rules. A district-court rule must be “furnished” not
only to the Administrative Office, but also to the judicial council of the circuit. This first draft
prohibits enforcement before a rule is received by both the Administrative Office and the judicial
council. :

The second draft Rule 83 goes farther. It sets a 60-day advance notice and comment
requirement before a local rule can be adopted or amended, with an exception that reflects the
“immediate néed” provision in 28 U.S.C. § 2071(e). Moreover, it prohibits enforcement of a
local rule until 60 days after notice is given to the judicial council and the Administrative Office
and until it is made available to the public. It also requires the Administrative Office both to
publish all local rules by electronic means and to report to the district court and the judicial
council any rule that does not conform to Rule 83 requirements. Once a rule has been reported
by the Administrative Office, enforcement is prohibited until the Jud1c1al council has approved.

These drafts are reported to the Standing Committee for discussion, without further
recommendation. The Civil Rules Committee determined unanimously that there should be
further consideration of the question whether the general Enabling Act authority established by
§ 2072 should be invoked to supersede the explicit “effective date” provisions of § 2071; it may
be wiser to seek § 2071 amendments. The Civil Rules Committee also unanimously
recommends adding June 1 as an alternative effective date. Discussion of these issues is
reflected in the draft Minutes at pages 25 to 30. The distinction adopted in proposed Appellate
Rule 47 between the “effective date” and “enforcement” of a local rule also will be noted briefly.

The problem of statutory authority is easily stated. Section 2071(a) establishes district
courts’ authority to “prescribe rules for the conduct of their business.” Section 2071(b) provides
that any “[s]uch rule shall take effect upon the date specified by the prescribing.court * * *.
Section 2071(c)(1) provides that a district-court rule “shall remain in effect unless modified or
abrogated by the judicial council of the relevant circuit.” Both forms of proposed Civil Rule 83
are inconsistent with these statutory provisions. Specification of an effective date conflicts with
§ 2071(b). Provisions barring “enforcement” until specified events occur also seem inconsistent
with the effective date provision. This inconsistency is particularly glaring with respect to the
proposal that would bar enforcement between the time the Administrative Office reports a local
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rule as inconsistent with Rule 83 and the time — if ever — that the judicial council chooses to
reinstate the rule.

The obvious response 'to this difficulty is that the general Enabling Act, § 2072(b),
prov1des that “[a]ll laws in conflict with” a national rule adopted by the Supreme. Court “shall be
of no further force or effect after such rules have taken effect.” Although all rulesmaking
committees have been cautious about invoking this supersession power, it might seem
appropriate to rely on itfor the high purpose of restraining the problems that seem to be created
by the proliferation of local rules. ‘

Reliance on the supersession clause, however, may not be a certain thing. There is a
powerful argument that §§ 2071 and 2072 should be read in pari materia, as parts of a single
scheme for adopting both national and local rules of procedure. Congress considered these
matters together a decade ago, and maintained the supersession clause only after careful study. It
might come as a surprise to be told that the supersession clause applies not only to statutes
outside the seemingly integrated rulemaking provisions, but also to the explicit provisions of
§ 2071. '

There is an additional ground to challenge the draft provision that would suspend a local
rule upon report of nonconformance by the Administrative Office to the judicial council. 28
U.S.C. § 332(d)(4) requires that judicial councils review local district-court rules, and empowers
the councils to modify or abrogate a local rule that is inconsistent with the national rules. Section
332(d)(4), however, does not expressly authorize a judicial council to suspend a local rule
pending review. Giving the Administrative Office authority to effect an automatic suspension
may seem to go too far beyond the implicit limits of § 332(d)(4).

The question whether to push ahead with provisions establishing uniform effective dates
is not one of power alone. It seems a fair guess that some district court, somewhere, would
advance the argument that the supersession clause does not apply to its § 2071 authority. The
argument should not be shirked if the stakes are really high. But there may be grounds to
question that importance of a uniform effective date for all district-court rules. Several members
of the Civil Rules Commitiee believed that a uniform effective date would be a useful
convenience, but that.it does not go to the heart of the problems posed by local rules. Easy
access to an assuredly complete text of all local rules was thought to be far more important. If
the goal, though worthy, is not of the ﬁrst importance, it may be prudent to forgo the
confrontation.

An alternative to amending the various local-rules provisions of the national rules may be
to invite renewed consideration of these problems by Congress. Congress could readily adopt
each of the proposals made in the more sweeping draft Rule 83, and might find other and more
effective means to cabin the continuing excesses of some district-court rules.
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Turning to the effective date provision, Advisory Committee members emphasized that
substantial time is required to act on a local rule proposal. To defer the effective date for up to a
year after the lengthy process grinds to a conclusion is too much. After considering various
proposals, it was agreed that two effective dates each year would be sufficient — June 1 and
December 1. The June 1 date cannot claim the particular advantages that have been attributed to
the December 1 date, but provides effective flexibility without adding undue confusion.

The distinction drawn by draft Appellate Rule 47 between the “effective date” for a local
rule and “enforcement” of the rule was accepted by the Civil Rules Committee. This drafting
strategy makes it possible to avoid potential confusion about the effective date. Perhaps more
importantly, it leaves the way open for voluntary compliance with a local rule by parties who
know of it. Voluntary compliance often may be a good thing — a good local rule should be
viewed as an aid for lawyers, not an obstacle, Barring * ‘enforcement” both protects those who
have not learned of the rule and'provides an incentive to comply with requ1rements for reporting
and pubhcatlon ' : ‘ :

The following draft of Civil Rule 83 is submitted to illustrate adaptation of the Appellate
Rules model. Whatever substantive changes may be agreed upon, the Standing Committee will
be concerned to achieve as much uniformity of style as possible among the several different sets
of Rules.

Rule 83. Rules by District Courts; Judge’s Directives
(a) Local Rules.

(1)(A) Each district court, acting by a majority of its district judges, may, after giving
appropriate public notice and an opportunity for comment, make and amend rules
governing its practice. |

(B) A local rule shall be consistent with — but not duplicative of — Acts of Congress
and rules adopted under 28 U.S.C. §§ 2072 and 2075, and shall conform to any
uniform numbering system prescribed by the Judicial Conference of the United
States. | -

(C) Alocal rule or amendment takes effect on thedate-specifred-by-the-districtcourt the
June 1 or December 1 next following adoption unless the [district] court specifies

an earlier date to meet an immediate need, and remains in effect unless amended

by the court or modified or abrogated by the judicial council of the circuit.

(D) Copies of rules and amendments shall, upon their prommatgation adoption, be
furnished to the judicial council and the Administrative Office of the United

States Courts and be made available to the public. A rule or amendment must
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[may] not be enforced before it is received by the Administrative Office and [by]
the judicial council.
[Subparagraph C could be brought closer tothe.style of draft Appellate Rule 47 like this:

(C) A local rule or.amendment takes effect on December 1 followmg its adoptlon unless

a maj onty of the court s judges in regular active service determines that there is an
1mmed1ate need for the amendment and remains in effect * * ®

There are two s1gmﬁcant dlfferences ThlS version repeats themaj orlty of the judges‘
requirement already set out in subparagraph A), addmg the “in regular active service”
embellishment that is now stated in Appellate Rule 47 but not in present ( C1v11 Rule 83. It might
be better to add this requlrement to subparagraph (A) if it seems de51rable And th13 version
seems to imply, that the choice is. between immediate effect and effect on the followmg December
1. Perhaps it would be inferred that an “unmedlate need” can be met by spe01fy1ng an effective
date that is not immediate. Subparagraph (C) in the full draft avoids the amblgulty by allowing
the court to specify “an earlier date to meet an immediate need.”]

Committee Note

A uniform effective date is required for local rules to facilitate the task of lawyers who
must become aware of changes as they are adopted. Exceptions should be made to meet
immediate needs when special circumstances arise that cannot be accommodated by other means
during the period before the next June 1 or December 1.

The present requirements of filing with the Administrative Office and circuit judicial
council are bolstered by prohibiting enforcement of a local rule or amendment before a copy is
received by the Administrative Office and by the judicial council. This requirement need not
entail any significant delay in enforcement. District courts should regulate their local rules
activities in a way that allows ample time for transmitting copies before the next June 1 or
December 1; receipt well in advance of June 1 or December 1 will be all to the good. If
immediate effect is desired, the copies can be transmitted by means — including electronic
means — that entail little or no delay. ‘

New technology will help discharge the obligation to make local rules available to the
public. Many courts have posted local rules on the Internet. All courts should seck to make local
rules available in this form as resources become available. In addition, it is expected that the
Administrative Office will place all local rules in a single easily accessible location, preferably
the Internet,' for the benefit of the bench, bar, and public.

1 This reference to “the Internet” is temporizing. A better reference should be found — the
reference in the next draft to “means that provide convenient public electronic access” may be a
suitable beginning.
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A More Controlling Model

The draft based on the Appellate Rules draft will protect against unintended violations of
local rules that were not known to the offender. It does not go as far as might be gone, however,
toward ensuring any effective review of local rules. Greater control might be established by
formalizing the § 2071(b) requirement of “appropriate public notice and an opportunity for
comment,” and by stimulating judicial council review. Judicial councils are required to
undertake “periodic” review of local district rules, but different circuits approach this
responsibility with different levels of attention. It would be ideal to find a means to ensure that
the local circuit judicial council reviews every local rule. Assuming that this ideal is not
practicable, substantial good might flow from requiring the Administrative Office to review new
rules or amendments and to notify the _]ud101al councﬂ of potentlal problems The following draft
111ustrates this approach ‘

Rule 83. Rules by District Courts; Judge’s Directives

(a) Local Rules.

(1) Each district court, acting by a maij ority of its district judges, may;-after giving-appropriate
publicnotice-and-anopportunity-forcomment; make and amend rules governing its

practice only as follows:
(A) A local rule shall be consistent with — but not duplicative of — Acts of Congress

and rules adopted under 28 U.S.C. §§ 2072 and 2075, and shall conform to any
uniform numbering system prescribed by the Judicial Conference of the United
States.

(B)_At least 60 days before adopting or amending a local rule, the court shall give

appropriate public notice of the proposed rule and an opportunity for comment.
The court may give immediate effect to a rule without satisfying this notice and
comment requirement if it determines that there is an immediate need for the rule,
but it must promptly afford notice and opportunity for comment after the rule
becomes effective.

(©) A local rule or amendmert takes effect on ﬂmc—dafrspccrﬁed—by‘ﬁcﬁsmct-cmn‘t the
June 1 or December 1 next following its adoption unless the court specifies an

earlier date to meet an immediate need, and remains in effect unless amended by

the court or mbdiﬁed or abrogated by the judicial council of the circuit. €optesof
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(D) A court may not enforce a local rule or amendment until:

(11 60 days after the court gave notlce of the rule or amendment to the judicial
‘ councﬂ of the 01rcu1t and 0 the Admlmstratlve Office of The Umted

States Courts; and

the circuit approves the provision. . ‘
(23) * * * (Renumber present (2), (3), (4), (5). (6), and note abrogation of former (7).)

Committee Note

Practicing attorneys continue to complain about the difficulty of complying with local
rules of practice. The complaints address such matters as a lack of uniformity between districts,
the difficulty of learning the meaning and even existence of local rules, and occasional
inconsistency with the national rules. A careful examination of local rules by the Ninth Circuit
Judicial Council, for example, uncovered several local rules that seem inconsistent with the
national rules. Rule 83 already requires consistency with the national rules, and the present
requirement that rules be filed with the judicial council is intended to provide some means of
enforcement. More effective measures seem called for, but measures that do not create
unnecessary roadblocks to effective adoption and enforcement of local rules.

Paragraph (B) implements the present requirements of Rule 83 and 28 U.S.C. § 2071(b)
by requiring at least 60-day public notice before adopting or amending a local rule.

A uniform effective date.is provided in paragraph (C) to facilitate the task of lawyers who
must become aware of changes as they are adopted. Exceptions can be made to meet immediate

needs when special circumstances arise that cannot be accommodated by other means during the
‘ penod before June 1 or December 1. The matenal in paragraph (C) also is changed to reflect the
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provision in 28 U.S.C. § 2071(c)(1) that allows a judicial council to modify, rather than abrogate,
alocal rule.

Paragraph (D) prohibits enforcement of a local rule or amendment for 60 days after notice
is given to the judicial council and the Administrative Office. It also prohibits enforcement until
the dlstrlct court has made the rule or amendment available to the public.

Paragraph (E) imposes new duties on the Administrative Office. It is required to publish
local rules on the Internet or whatever future system of readily accessible electronic
communication proves convenient. In addition, the Administrative Office is required to review
all new local rules or amendments and report to the district court and judicial council if the rule
does not conform to Rule 83 requirements. The district court may not enforce a rule reported by
the Administrative Ofﬁce untll the judicial councﬂ approves the reported provision.

21




Civil Rules Advisory Committee Report
December 10, 1998

w Continuing Agenda ltems
Civil Rule 51

Consideration of the jury-instruction provisions of Civil Rule 51 came to the Civil Rules
Committee as the result of the work of the Ninth Circuit J udicial Council. Fmdlng many local
rules that require submission of instruction requests before trial begins, the Judicial Council
expressed concern that these desirable rules seem inconsistent with Rule 51. Tt suggested a Rule
51 amendment that would legitimate the local rules. The Criminal Rules Committee, in addition,
has published for comment,a proposal that would amend Criminal Rule 30 to authorize the court
to direct that requests be made at the close of the eV1dence “or at any earlier tlme that the court
reasonably directs.”

The Civil Rules Comm1ttee has concluded that there is no reason to make the t1mlng of
instruction requests tum on the ch01ces made by local rules. Ifitis de31rable to authorize a
district court to require that requests be made before trial begins, the authority should be
provided by a uniform national rule.

Before turning to a simple Rule 51 amendment, however, the question was put whether it
might be desirable to revise Rule 51 to state more clearly the practices that have grown up around
the present opaque language. A draft has been prepared and briefly considered by the
Committee. Understanding that the Criminal Rules Committee is interested in the instructions
project, but that it does not feel an urgent need for action, the Civil Rules Committee has carried
the proposal forward for further consideration.

* Civil Rule 53

In 1994, spurred by suggestions from local Civil Justice Reform Act committees, the
Committee briefly considered a revision of the special-master provisions of Civil Rule 53. The
underlying motive arose from the perception that Rule 53 speaks directly only to the use of
special masters for trial purposes, a use that has fallen into near-disuse. At the same time, special
masters have come to be used extensively for pretrial and post-judgment purposes that are not
directly regulated by Rule 53. In some situations, moreover, courts seem to be experimenting
with the use of court-appointed experts in ways that blur the line between witness and judicial
adjunct, and even to be appointing advisers who function entirely outside Evidence Rule 706.

After brief review, the Committee has concluded that it should take up the Rule 53 draft
for further study. A Rule 53 Subcommittee has been appointed to study the questions raised by
the draft and to report to the Fall, 1999 meeting on the desirability of pursuing the proposal. Ifa
suitable project can be designed, the Federal Judicial Center will be asked to support the
Subcommittee in its work.
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Corporate Disclosure Statements

The question whether a new Civil Rule should be adopted to require corporate disclosure
statements in all civil actions came late to the Advisory Committee agenda. Appellate Rule 26.1
provided a model that was briefly considered. The Advisory Committee expressed doubt about
the recent amendment of Appellate Rule 26.1 that deleted the requirement that a corporate party
identify “subsidiaries (except wholly-owned subsidiaries), and affiliates that have issued shares
to the public.” It also wondered whether any disclosure requirement should extend to some
noncorporate entities. Uncertainty was expressed whether it would be better to adopt a single
uniform rule for Appellate, Bankruptcy, Civil, and Criminal Rules; to adopt different provisions
for each of these bodies of rules; to prepare a recommended disclosure form for use by such
courts as might like it; or to adopt some other course.

It was recognized that these questions are better pursued through coordinated efforts by
each of the Advisory Committees. The Committee concluded that further study should be
initiated by the two Committee members to be appointed to the Standing Committee’s ad hoc
committee on federal rules of attorney conduct. Perhaps these issues could be considered by the
ad hoc committee as a separate matter, or perhaps some other means of coordinated study should

be developed.
Discovery

Proposals to amend several provisions of the civil discovery rules were published in
August, 1998. A review of the proposals is provided in the draft Minutes, pages 4 to 11. A oral
summary will be provided at the Standing Committee meeting.

Mass Torts Working Group
Nearly a year ago, Chief Justice Rehnquist authorized formation of a Mass Torts Working

Group under the leadership of the Civil Rules Committee. The Civil Rules Committee was
chosen to lead the group because its consideration of proposed class-action amendments had

. given it a useful body of information about mass torts. Time and again, the problems of mass

torts seemed to the Committee to call for coordinated legislative and rulemaking responses. The
Working Group was chaired by Judge Anthony J. Scirica and assisted by Professor Francis E.
McGovern as special consultant. The Civil Rules Committee considered and approved an
advanced draft of the Working Group report. The discussion is summarized at pages 11 to 22 of
the draft minutes. Final work on the report continues, with presentations to three of the other
Judicial Conference committees that contributed liaison members to the Working Group. The
report describes the mass-torts phenomena, noting that each mass tort seems to present problems
different from any of those that have gone before. The report also summarizes the questions that
have been described as problems by some observers, and describes proposals that have been
made to address these problems. The only recommendation, however, is that a new ad hoc
Judicial Conference committee be created, with authority to report directly to the Judicial
Conference; to study the problems further.
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It is important to note that nothing in the recommendation for creation of an ad hoc
committee would impinge on the Enabling Act process. A new committee would consider
possible legislation and court rules, but any recommendations for court rules would be made as
suggestions for further study in the regular process of Advisory Committee, Standmg Committee,
Judrclal Conference Supreme Court and ultimately Congress

Mass tort litigation 1nvolves»so many different problems, and contmues to evolve at such
a pace, that in the end it may prove better to.rely on gradual judicial evolution than to launch
more ambitious leglslatlve and rulemaking projects.  There is.good ground to hope, however, that
at least modest improvements can be recommended by a new.committee. The work is worth
undertaking, even knowing the risk that nothing 1mmed1ate may come of it.
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DRAFT MINUTES
CIVIL RULES ADVISORY COMMITTEE
November 12 and 13, 1998
Note: This Draft Has Not Been Reviewed by the Commilttee

The Civil Rules Advisory Committee met on November 12 and 13, 1998, at the Lodge Alley
Inn, Charleston, South Carolina. The meeting was attended by Judge Paul V. Niemeyer, Chair;
Sheila Birnbaum, Esq.; Judge John L. Carroll; Justice Christine M. Durham; Assistant Attorney
General Frank W. Hunger; Mark O. Kasanin, Esq.; Judge Richard H. Kyle; Judge David F. Levi;
Myles V. Lynk, Esq.; Judge Lee H. Rosenthal; Professor Thomas D. Rowe, Jr.; Judge Shira Ann
Scheindlin; Andrew M. Scherffius, Esq.; and Chief Judge C. Roger Vinson. Judge David S. Doty,
Francis H. Fox, Esq., and Phillip A. Wittmann, Esq., attended as members who had completed their
second three-year terms. Edward H. Cooper was present as Reporter, and Richard L. Marcus was
present as Special Reporter for the Discovery Subcommittee. Judge Anthony J. Scirica attended as
Chair of the Standing Committee on Rules of Practice and Procedure, and Sol Schreiber, Esq.,
attended as liaison member from the Standing Committee. Judge A.J. Cristol attended as liaison
from the Bankruptcy Rules Advisory Committee. Peter G. McCabe and John K. Rabiej represented
the Administrative Office of the United States Courts. Thomas E. Willging represented the Federal
Judicial Center. Observers included Scott J. Atlas (American Bar Association Litigation Section);
Alfred Cortese; John S. Nichols; Fred S. Souk; and Jackson Williams.

Chairman’s Introduction

Judge Niemeyer introduced the new Committee members Judges Kyle and Scheindlin, and
lawyers Lynk and Scherffius. He noted that Judge Carroll had been reappointed to a second term,
and that lawyer Kasanin had been appointed for an extension beyond the end of his second term.
He read and presented Judicial Conference Resolutions honoring the service of Doty, Fox, and
Wittmann. Judge Scirica also has concluded his time as an Advisory Committee member, having
become Chair of the Standing Committee. Doty, Fox, and Wittmann each expressed appreciation
of the opportunity to serve on the Committee, and expressed confidence that the Committee’s work
would be carried on to good effect.

Judge Niemeyer noted that Professor Daniel R. Coquillette, Reporter of the Standing
Committee, had been prevented by circumstances from attending the meeting.

Judge Niemeyer then offered the new members some information about Advisory Committee
practices. The Rules Committees are “sunshine” committees; meetings are open to the public, and
on suitable occasions observers have been offered an opportunity to provide information for
consideration in Committee discussions. The full extent of the open meetings commitment has never
been fully determined — the tendency has been to resolve questions in favor of openness. If a
quorum of Committee members wish to discuss committee business, the practice has been to treat
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the proposed discussion as an open Committee meeting. But subcommittees have met in nonpublic
sessions; no subcommittee has had more than five members, and most have only three. And it seems
proper for two Committee members to discuss committee work in private. It also is proper to hold
Committee discussions in executive session, but the spirit of openness has been honored — there
have been no executlve sessmn meetmgs in the experience of any present Committee member.

Observers at Comrmttee meetmgs include those who represent clients or identifiable
constituencies. It 1s important that they attend and know how open the Comm1ttee is. Itis important
to the Comrmttee that they be free, to the extent the pace of deliberation allows, to make

observations; thelr input can help improve Committee work, in much the same way as public.

comments and testimony. ' But it also is important to remember that however familiar and friendly
the regular observers become Comrmttee members relatlonshlps with them must “withstand front-
page scrutmy ‘ - o : ‘

To be complete it also is'necessary to make open recogmtlon of the spirit that continually
guides Committee; dehberatlons Each member aims for the best possible. development of civil
procedure. “Our own partrcular interests must be put aside.” Each member comes to the meetings
with unique knowledge and experience, and with unique perspectwes that have been shaped by this
knowledge and experience. The combination of these perspectives and values, drawn from a dozen
and more llves in the law, is what makes the Committee process so valuable.

Fmally, the new remembers were remlnded that the work of the Committee is not self-
organizing. The Admmlstratlve Office prov1des mvaluable support particularly through Peter
McCabe as Secretary of the Standing Commiittee and John Rabiej as Chief of the Rules Committee
Support Office.

Minutes Approved
The nl‘inutes for the March 1998 meeting were approved.
Legislation Report

Judge Niemeyer prefaced the Legislation Report by noting that Congress takes an interest in
the Civil Rules. Bills that would change the rules directly are introduced with increasing frequency.
The Committee has been impelled to become more interested in these bills. The Administrative
Office is the chief agency for keeping track of the developments that warrant Committee attention.

John Rabiej b